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The Declaratory Judgment as an 
Alternative Remedy in Ohio 


LaureEN A. GLossER* 


In 1933 Ohio enacted a Uniform Declaratory Judgments 
Act which superseded Sections 10505-1 to 10505-10 of the 
General Code which had empowered only the probate courts 
to render declaratory decrees. 


The Uniform Act is as follows: 


G.C. 12102-1. Courts of record within their respective jurisdictions 
shall have power to declare rights, status, and other legal relations 
whether or not further relief is or could be claimed. No action or pro- 
ceeding shall be open to objection on the ground that a declaratory judg- 
ment or decree is prayed for. The declaration may be either affirmative 
or negative in form or effect; and such declarations shall have the force 
and effect of a final judgment or decree. 

G.C. 12102-2. Any person interested under a deed, will, written 
contract, or other writings constituting a contract, or whose rights, status, 
or other legal relations are affected by a statute, municipal ordinance, 
contract or franchise, may have determined any question of construction 
or validity arising under the instrument, statute or ordinance, contract or 
franchise and obtain a declaration of rights, status, or other legal relations 
thereunder. 

G.C. 12102-3. A contract may be construed either before or after a 
breach thereof. 

G.C. 12102-4. (Enumerates persons who may bring action.) 


* Former student, Ohio State University, College of Law. 
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G.C. 12102-5. (States that the powers of G.C. 12102-1 are not 
limited to the enumeration of 12102-2, 12102-3, or 12102-4.) 

G.C. 12102-6. The court may refuse to render or enter a declara- 
tory judgment or decree where such judgment or decree, if rendered 
or entered, would not terminate the uncertainty or controversy giving 
rise to the proceeding. 

G.C. 12102-7. (Provides for review of decrees.) 

G.C. 12102-8. Further relief based on a declaratory judgment or 
decree may be granted whenever necessary or proper. The application 
therefore shall be by petition to a court having jurisdiction to grant the 
relief. If the application be deemed sufficient, the court shall on reason- 
able notice, require any adverse party whose rights have been adjudicated 
by the declaratory judgment or decree, to show cause why further relief 
should not be granted forthwith. 

G.C. 12102-9. When a proceeding under this act involves the de- 
termination of an issue of fact, such issue may be tried and determined in 
the same manner as issues of fact are tried and determined in other civil 
actions in the court in which the proceeding is pending. 

G.C. 12102-10. (Relates to costs. ) 

G.C. 12102-11. (Defines the necessary parties. ) 

G.C. 12102-12. The act is declared to be remedial; its purpose is 
to settle and to afford relief from uncertainty and insecurity with respect 
to rights, status, and other legal relations; and is to be liberally construed 
and administered. 

G.C. 12102-13. (Defines “persons” for purposes of the act.) 

G.C. 12102-14. (Declares severability of sections.) 

G.C. 12102-15. This act shall be so interpreted and construed as to 
effectuate its general purpose to make uniform the law of those states 
which enact it, and to harmonize, as far as possible, with federal laws 
and regulations on the subject of declaratory judgments and decrees. 

The purpose of the act is a twofold one. First, it seeks to 
afford a remedy in those controversies where a cause of action 
has not yet accrued so as to entitle the party or parties to one of 
the traditional remedies. It seeks to give relief in anticipation 
of a breach. It purports to afford a solution to controversies 
which exist presently but which must wait a passage of time or 
some action by one of the parties before adjudication is possible. 
It gives a party, whose rights are subject to dispute or threat, a 
present protection or definition of those rights in circumstances 
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where he would have to await an indefinite passage of time, or 
at the will of the other party, until an adjudication under the 
usual remedies would be available. Secondly, it seeks to give to 
parties, who might have resorted to the existing form of relief, 
a more expeditious and less violent form of action by way of 
declaration. By a simple, pacific declaration of rights it would 
afford an effective remedy in instances where only the violent 
force of ejectment or mandamus or other remedy was hereto- 
fore available. Professor Borchard, a recognized authority on 
declaratory judgments, says’ “(The act) enables actions to be 
brought on two types of operative facts, (a) those which might 
also have justified an action for an executory judgment or de- 
cree, or (b) those which are not susceptible of any other relief.” 

This new procedural device has vast potentialities as a 
simple, efficacious remedy, and its introduction to our jurispru- 
dence has been awaited with interest. It is particularly unfortu- 
nate, therefore, that it should receive a construction greatly 
limiting its scope at the very outset. 

A recent court of appeals decision (motion to certify over- 
ruled by the supreme court ),.removes one of the salutary pur- 
poses of the act by holding that declarations are not available 
in those cases where the operative facts would justify an execu- 
tory action. 

In Eiffel Realty Co. v. Ohio Citizens Trust Co.’ the court 
declared, contrary to the general practice of states having the 
same statute, that: 

The proceeding for a declaratory judgment is not a substitute or 
alternative for the common law or statutory actions existing when the 
Declaratory Judgments Act was adopted in Ohio. 

In that case it was held that: 

A lessor, claiming the right to forfeit the lease and repossess the leased 
premises by reason of defaults of the lessee in payment of rent and taxes 
as required by the lease, has an adequate remedy in ejectment, and an 
action for a declaratory judgment to accomplish such purpose cannot be 
maintained. 

? Borchard’s Declaratory Judgments, p 24 (1934). 

2-55 Ohio App. 1, 8 N.E. (2nd) 470 (1937). 
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Although the court of appeals intimated that the common 
pleas court refused to take jurisdiction solely on the ground 
that a remedy at law was available the opinion of the lower 
court does not restrict its holding to that single cause. The 
lower court enumerated four distinct points: (1) that there was 
a remedy at law; (2) that there would be a jury question not 
justiciable in a declaratory judgment action; (3) that there was 
a question whether forfeiture could be declared, there being 
some evidence of a waiver of the right of forfeiture; (4) that 
a pending action on the same issue would bar a declaratory 
judgment. After a discussion of these four points the court 
stated that under all these circumstances the order of the court 
should merely be a refusal to render a declaration on the sub- 
ject. A reading of the opinion of the judge of the common 
pleas court leaves a real doubt as to the correctness of the court 
of appeals’ decision that the holding of the former was based 
simply on the adequacy of the legal remedy. 

The decision of the common pleas court with respect to the 
trial of facts and the pending of another action in the same 
controversy merits further consideration. In regard to the 
former the court said, “The question is, has he (the defendant) 
waived his right to trial by jury on the question of whether or 
not he is indebted to the plaintiff (for rents). I have studied 
the work of Professor Borchard on the subject of declaratory 
judgments with considerable diligence, but I have searched the 
pages of that book in vain for an authoritative declaration that 
the declayatory judgment may be used as a substitute for trial 
of the controversy in which parties have a constitutional right 
toa trial by jury.” The act, rather than attempting a substitute 
for jury trials makes specific provision for it. G.C. 12102-9 
reads, “When a proceeding under this act involves the determi- 
nation of an issue of fact, such issue may be tried and determined 
in the same manner as issues of fact are tried an determined 
in other civil actions in the court in which the proceeding is 
pending.” This provision was included so that the existence of 
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such issues would not defeat or bar, on constitutional grounds, 
an action for declaratory relief. Professor Borchard in his work 
on Declaratory Judgments on pages 120-121 states that, 
“There was no necessity for mention of jury trial in the Uni- 
form Act except to give an assurance that the matter had not 
been overlooked and that the usual rules adopted by the state 
for the classification of civil issues and their trial were not in- 
tended to be interfered with. .. . The provisions for a jury trial 
are a safeguard against the definitive dismissal of the case when 
issues of fact arise the jury trial of which may be and is properly 
claimed, and an assurance of possible doubters that constitutional 
guaranties have not been overlooked.” 

The common pleas judge further ruled “that it is settled 
that a declaratory judgment proceeding will not be allowed if 
a suit is pending in another court on the same issue.” The judge 
declared that a “court will refuse a declaration where another 
court has jurisdiction of the issue.”* However it appears in a 
supplementary brief on this case that the other suit was dis- 
missed and that the suit for declaratory judgment was based on 
a breach by the lessee, failure to pay rents, occurring after the 
dismissal of the other action. Certainly the principles relied 
upon was not involved as the issue was not the same nor was it 
pending at the time of the suit. 

Does the Declaratory Judgment Act provide an alternative 
remedy? May the plaintiff choose between two remedies? 
Must he resort to the forceful procedure of existing forms of 
action or can he elect to have a simple declaration of his rights? 
Must he attempt to eject the defendant or does the Act permit 
him to have a definition of the rights of the respective parties 
so that they may peaceably settle the controversy without the 
use of legal force? This was the issue before the court of ap- 
peals. The Act was before the court for construction on this 
vital issue for the first time — Shall the Act be given a con- 


3 Pages 37-38 appellant’s brief on motion to certify case No. 26433 Su- 
preme Court of the State of Ohio. 
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struction which will allow it a broad scope or is it to be limited 
to those cases in which no adequate remedy exists in law and 
equity? The court of appeals of Lucas County gave the Act 
a narrow construction. 

In reaching this decision the court relied upon cases from 
New York, Pennsylvania, Indiana, New Hampshire, Michigan, 
and Florida as authority for the proposition that a declaratory 
judgment is not available when there is an adequate existing 
remedy. The restriction imposed by this decision, the question 
being one of first impression in our courts, and the importance 
of this remedial reform are circumstances warranting a review 
of these authorities. 

It is submitted that not only are there statutory differences 
distinguishing the New York Act and the Ohio Act but that 
the New York courts have specifically refused to deny a declara- 
tion simply because another remedy is available. 

The New York Act after reciting the power of the supreme 
court to make declarations of rights, continues— “Such pro- 
visions shall be made by rules as may be necessary and proper 
to carry into effect the provisions of this section.”* Pursuant to 
this clause Rule 212 was adopted and by its terms the courts 
are given a discretion in rendering declarations where other 
remedies are available. 

If in the opinion of the court, the parties should be left to relief by 
existing forms of action, or for other reasons, it may decline to pronounce 
a declaratory judgment stating the grounds on which its discretion is so 
exercised.” , 

Even by virtue of this rule, which does not appear in our 
law, the New York courts do not hold that the declaratory 
judgment is but a supplementary procedure and that it cannot 
be invoked whenever another remedy exists. The court is vested 
with discretion to refuse jurisdiction but it is not bound to do so.° 

* Sec. 473 New York Civil Practice Act. 


© Rules of Civil Practice of New York (1931). 
® Wollard v. Schaffer Stores Co. 272 N. Y. 304 5 N.E. (2d) 829 (1936). 
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The above cited case is worthy of especial attention since it 
is almost identical in its facts and circumstances to the Ohio case. 
The court, although invested with discretion, refused to deny 
a declaratory judgment on the ground that an adequate remedy 
existed at law. There, as in the Ohio case, the plaintiff, lessor, 
sought a declaration of forfeiture of a lease and damages for 
rent, and the defendent, lessee, claimed a waiver of the right 
to forfeiture. It was there urged that ejectment would lie and 
constituted an adequate legal remedy so as to bar a declaratory 
judgment. This was the basis of the argument of the Ohio 
court. The New York Court of Appeals gave this answer to 
that question: 


Pursuant to section 473 of the Civil Practice Act and Rule 212 of 
the Rules of Civil Practice, the Supreme Court is vested with power to 
declare rights and other legal relations on request for such declaration, 
“whether or not further relief is or could be claimed,” and it also has 
discretion (under Rule 212) to decline to pronounce a declaratory judg- 
ment if, in its opinion, the parties should be left to relief by existing forms 
of action. “We may not limit by judicial construction a power which the 
Legislature has conferred without limitation. We may not define the 
bounds within which that power may be exercised, except as we find such 
bounds implicit in the statute, read in the light of established public 
policy.” Westchester Mortgage Co. v. Grand Rapids and I. R. Co. 246 
N. Y. 194, 158 N.E. 70. While resort to the use of a declaratory judg- 
ment is usually unnecessary where an adequate remedy is already pro- 
vided by another form of action “no limitation has been placed or 
attempted to be placed on its use.” So we held in James v. Alderton 
Dock Yards 256 N. Y. 298, 176 N.E. 401,' but that judgment was 
necessarily reversed on its merits, for the reason that the plaintiff in no 
event was entitled to an equitable lien. . .. We have never gone so far 
as co hold that, when there exists a genuine controversy requiring a 
judicial determination, the Supreme Court is bound, solely for the reason 
that another remedy is available, to refuse to exercise the power conferred 
by section 473 and rule 212.° 
The court thus proceeded to declare that plaintiff had waived 
his right of forfeiture but was entitled to damages for rent. 

7 This case is cited by the Ohio court as authority for its decision. 


° Wollard v. Schaffer Stores n. 6 supra. 








LAW JOURNAL — DECEMBER, 1937 


The New York practice is summarized in a digest of the 
law of that state as follows: “In New York State the court may 
exercise the power conferred upon it to make declarations, not- 
withstanding the fact that the situation presented admits of a 
conventional judgment.”” 

Prior to 1935 the Pennsylvania courts denied jurisdiction 
under a declaratory judgments act identical to the Ohio act 


= It was 


when “any other established remedy was available. 


3999b 


likewise denied when there was a “statutory”’” or an “equit- 


able””* remedy available. 

However in 1935 the Pennsylvania statute was so amended 
as to deny the use of the declaratory action as an alternative to 
other remedies, thus giving statutory authority for the position 
taken by the courts. Section 6 of the Pennsylvania act now 
reads: 

Where, however, a statute provides a special form of remedy for a 
specific type of case that statutory remedy must be followed; but the 
mere fact that an actual or threatened controversy is susceptible of relief 
through a general common law remedy, or an equitable remedy, or an 
extraordinary legal remedy, whether such remedy is recognized or regu- 
lated by statute or not, shall not debar a party from the privilege of 
obtaining a declaratory judgment or decree in any case where the other 
essentials to such relief are present, but the case is not ripe for relief by 
way of such common law remedy, or extraordinary legal remedy.” 

Specifically the statute prohibits the use of the declaratory 
action where a special statutory remedy is available, and by 
inference it prohibits such action when the controversy is “ripe” 
for relief, by common law remedies. Since this enactment the 
Pennsylvania court has recognized both the specific” and the 
inferential*”” prohibition of the statute. 

® Carmody’s “Treatise on Pleading and Practice in New York,” Vol. 5, 
p- 4350. Baumann v. Baumann 226 N. Y. S. 576 is cited in regard to the 
above statement. 

°° In re Cryans Estate 152 Atl. 675, 301 Pa. 386 (1930). 

%> Petition of Kahriher No. 1, 284 Pa. 455, 131 Atl. 265 (1923). 

°° Appeal of Kimmell 96 Pa. Super. Ct. 488 (1929). 

1° 1935 Pa. Laws, pp. 72, 73. 

198 City of Erie v. Phillips, 187 Atl. 203, 323 Pa. 557 (1936). 

10% Allegheny County v. Equitable Gas Co., 183 Atl. 916, 321 Pa. 127 
(1936). 
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The court of appeals relied upon Sheldon v. Powell 99 Fla. 
782, 128 So. 258 (1930), as authority for the rule that “where 
there is another plain, adequate remedy available the statute 
cannot be invoked.” The court was evidently under a miscon- 
ception as to the holding in this case because the Florida court 
granted a declaration of rights of legatees under a will despite 
the admitted fact that another remedy was available by statute.” 
The issue was raised that the existence of the statutory remedy 
would exclude recourse to the declaratory action. The appellant 
contended that, “If appellees were entitled to any relief what- 
ever they should have proceeded under section 3735 which is 
exclusive as to such matters as this... .”. The court specifically 
denied this contention. . . . “We think that appellees might 
have proceeded under section 3735, Revised General Statutes 
of 1920, to have the legacy brought in question released to 
them, but we do not think that remedy exclusive. Chapter 
7857, Acts of 1919, authorizing declaratory decrees, neither 
repeals, nor is it incompatible with section 3735. As to the 
question involved here it is merely cumulative, so the appellees 
had their option to pursue either remedy.” 

This decision permitted the declaratory action to be used 
alternatively to a statutory remedy and lends no authority to 
the rule for which it was cited by the Ohio court. 

Brindley v. Meara, 198 N.E. 301 (Ind.), tor A.L.R. 682 
(1935), is also cited as authority for the proposition that decla- 
ratory relief is not an alternative remedy. The actual conten- 
tion in the case was not whether declaratory relief could be 
given when another remedy is available but whether the section 
providing for additional relief (similar to Ohio statute) au- 
thorizes executory relief in connection with declaratory judg- 
ments or whether a separate action must be brought for execu- 
tory relief. Prior to the instant case a declaration had already 
been granted as to the rights of an advisory board to appoint 
relief officials rather than the trustee,’ and the action in the 


11 Sec. 3735 Rev. Gen. Stat. Fla. of 1920. 
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present case was to enjoin the trustee from exercising such 
power and the court was construing only that section that had 
to do with additional relief. The court held that the act does 
not authorize further executory relief since the title limits the 
act to the declaration of rights, etc., and since the Indiana con- 
stitution provides that no act shall be broader than the title its 
application is limited to declarations only. It is possible that 
another remedy in the nature of guo warranto might have been 
available in the first action. This destroys the authority of the 
case in Ohio. Its authority is further weakened when the court 
seemed to approve the opposite position. It said, “and there 
may be cases in which, notwithstanding executory or coercive 
relief could be claimed, it is made to appear that a declaratory 
judgment or decree will terminate the controversy between the 
parties without coercive relief. Such a case would seem to be 
within the purposes of the act . . .” and, “the courts had already 
interpreted the statutes as authorizing declaratory relief when 
other relief could be claimed. . . .” 

It may be noted in passing that most states, having the 
section providing for further relief in addition to the declara- 
tion, have construed such as authorizing further coercive or 
executory action."* The apparent reason for this character of 
additional relief is given in Nat’l City Bank v. Wagner 243 
N. Y. S. 299 (1930), which after calling attention to the Eng- 
lish practice of combining prayers for declaratory and coercive 
relief, states “that a declaratory action ought, in equity, to give 
real reliefy so that a second independent suit need not be re- 
quired to be brought, when all matters can be litigated in one 


’ 


action.” In fact no authority could be found in accord with the 


Indiana holding which appears to be attributable to the con- 
stitutional restriction limiting acts to the extent of their titles. 


12 Meara v. Brindley 207 \nd. 657, 194 N.F. 351 (1935). 

13 Joy Co. v. New Amsterdam Co. 98 Conn. 794, 120 Atl. 684 (1923); 
Brix v. Peoples Mut. Life Ins. Co, 2 Cal. (2d) 446; 41 Pac. (2nd) 537 
(1935); Beatty v. Chi. B. & Q. R. R. 52 Pac. (2d) 404, 49 Wyo. 22 
(1935); Morris v. Ellis 221 Wis. 307, 266 N.W. 921 Wis. (1936); 
Mitchell v. Williambridge Mills 14 Fed. Supp. 954 (1936). 
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Of the authorities relied upon by the court then, only Michi- 
gan and New Hampshire support the proposition that the 
declaratory judgment is not an alternative remedy in absence 
of specific statutory expression to that effect. 

Authorities upholding the alternative character of the reme- 
dy are cited in both the majority and minority opinions.“* To 
this list might be added Hays v. Hays 260 Ky. 586, 86 S.W. 
(2d) 313 (1935), a federal case*® to be discussed later, and a 
statement from the Kansas court” that “relief under the decla- 
ratory judgments act should be refused because of availability 
of another remedy only where the court believes that more 
effective relief can and should be obtained by another procedure 
and that for that reason a declaration will not serve a useful 
purpose.” 

The majority of the Ohio court stated that the Connecticut, 
Virginia, and North Carolina cases, above cited, were to be 
explained on the grounds that the tenant was seeking a declara- 
tion as to his rights to continue as a tenant under a lease rather 
than the lessor seeking a termination of it. This distinction does 
not at all maintain the proposition that the remedy does not 
lie when there is another available remedy. Sigal v. Wise 
(Conn.) is a declaration as to a tenant’s rights if a burned 
building is reconstructed and it does not appear whether another 
remedy was available or not. In Cohen v. Rosen (Va.) the court 
stated that the dispute might have been settled by other statu- 
tory methods but that the bill could be maintained for a decla- 
ratory judgment. The Power Co. v. Iseley case (N.C.)* 
involved the declaration of rights of a street car company under 

14 Wollenberg v. Tonningsen 8 Cal App. (2d) 722, 48 Pac. (2d) 738 
(1935); Tuscaloosa County v. Shamblin 233 Ala. 6, 169 So. 234 (1936); 
Sigal v. Wise 114 Conn. 298, 158 Atl. 891; Carolina Light and Power Co. v. 
Iseley, 203 N.C. 811, 167 S.E. 56; Nashville C. and St. L. R. R. Co. v. Wal- 
lace 288 U.S. 249, 77 L. Ed. 730, 53 Sup.Ct. 345; Cohen v. Rosen 157 Va. 
71, 160 S.E. 36 (1931). 

5 Penn. v. Glenn 10 Fed. Supp. 483 (1935). 


18 Hudson v. Trav. Ins. Co. 67 Pac. (2d) 593, May 1937. 
1? Seen. 14 supra. 
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a franchise and the question of other available remedies was not 
raised but in Allison v. Sharp, 209 N.C. 477, 184 S.E. 27 
(1936), the court allowed a bill for the declaration involving 
the constitutionality of a staute although there was another 
remedy at law available to serve this purpose, saying, “While 
there was another remedy at law available to them, they have 
challenged the constitutionality of the statute under which they 
contend the registrar refused them registration. Under such 
circumstances and conditions the Uniform Declaratory Judg- 
ment Act affords a ready means of testing its validity, as 
pointed out in Borchard’s Declaratory Judgments, p. 549.” 

In the federal courts the view is expressed that the federal 
declaratory judgment procedure is an alternative remedy not 
to be precluded by the existence of another form of action.” 
There an action was brought against the federal tax collector to 
have the Tobacco Control Act and its consequent tax declared 
unconstitutional. In granting the declaration the court made 
the following statement regarding the argument that the plain- 
tiff could have availed himself of the usual remedy, i.e., pay 
the tax and sue to recover the same. 


In support of the contention that the Federal Declaratory Judgment 
Act was not intended by Congress to be available in cases arising under 
the revenue laws of the United States, counsel for the defendant argue 
that an action for a declaratory judgment is not maintainable where 


8 Penn. v. Glenn 10 Fed. Supp. 483 (appeal dismissed) 84 Fed. (2d) 
1001 (1936). In Stephenson v. Equitable Life Assurance Society of United 
States (1937) Fed. (2d), 5 U. S. Law Week 10-19-37, p. 13, holding the 
Federal Act provides an alternative remedy, Parker, C. J., said: “The funda- 
mental error of the court below consists in assuming that a proceeding for a 
declaratory judgment may not be maintained where another remedy is avail- 
able. There is nothing in the act which limits its application to suits in equity 
or which suggests that the availability of other remedies shall preclude its use. 
On the contrary, the provision in the first paragraph for pleading by ‘declara- 
tion,’ as well as by complaint or petition and the provision in the third para- 
graph for jury trial show clearly that declaratory judgments in legal as well 
as equitable proceedings were contemplated; and that the remedy provided 
was intended as an alternative one in cases where other remedies are available 
is shown by the provision of the first paragraph that such judgments may be 
rendered ‘whether or not further relief is or could be prayed’.” 








— 
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there is available another adequate remedy. While some state courts 
have so construed their state declaratory judgment acts, such is not the 
general rule, and, in my judgment, unless the act is so restricted by its 
terms, such a construction is not justified. There is neither expressed 
nor implied in the Federal Declaratory Judgment Act any such restric- 
tion upon its use, and this court is not warranted in writing into it any 
such restriction. 

The Ohio Act is so similar in terms to the Federal Act as to 
admit of no authority for imposing the “judicial restriction” 
that the federal court refused to apply. 

In Gully v. Interstate Natural Gas Co., 82 Fed. (2d) 145 
(1936), although the court grants a declaratory judgment in a 
case of threatened tax assessment where the issues were not yet 
drawn so as to warrant coercive relief, the court cites Penn. v. 
Glenn as authority for the following statement: 

For while it may not be doubted that the Federal Declaratory Judg- 
ment Act is a purely remedial statute, and does not purport to, nor does 
it add to the content of the jurisdiction of national courts, it certainly 
does purport in cases where federal jurisdiction is present, to effect, and 
we think it does, effect thorough-going remedial changes, by adding to 
the coercive or warlike remedies in those courts by way of prevention and 
reparation, the more pacific and prophylactic one of a declaration of 
rights. When, then, an actual controversy exists, of which, if coercive 
relief could be granted in it the federal courts would have jurisdiction, 
they may take jurisdiction under this statute, of the controversy to grant 
relief of declaration either before or after the stage of relief by coercion 
has been reached. 

In Western Casualty and Surety Co. v. Beverforden, 17 
Fed. Supp. 928 (1936), the District Court refused a declara- 
tory judgment in which it was stated that “a declaratory judg- 
ment is intended to be supplemental” and “It is to be used 
when adequate relief is not presently available.” But that suit 
was by an insurer and was instituted after a judgment was pro- 
cured against the insured and just as a suit was about to be filed 
against the insurer so that the declaratory action would have 
only delayed a legal cause of action involving the same issue. 
The court said, “A loss has occurred. A suit is about to be filed. 
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The respondent has recovered judgment against the operator 


” It then quoted I Corpus Juris Secundum, 


of one of the cars. 
Actions Sec. 18, p. 1028, in what seems to be the controlling 
reason for the holding: “Moreover the statute is not intended 
to delay a party in the prosecution of an accrued cause of action 
until the termination of the proceeding for a declaratory judg- 
ment.” 

Federal declarations have also been refused where statutes 
have by express terms forbidden resort to the declaratory judg- 
ments act as a means of testing their constitutionality. Union 
Packing Co. v. Rogan, 17 Fed. Supp. 934 (1937), and Beeland 
Wholesale Co. v. Davis, 88 Fed. (2d) 447 (Social Security 
Act) (1937). 

Penn. v. Glenn has not been overruled nor distinguished and 
stands as the definite expression of the federal courts. 

In England up to 1883 declaratory judgments could be 
granted only when other relief could also be awarded. In the 
Rules of Court of 1883 (Order XXV, Rule 5) it was provided 
that such relief could be granted whether executory relief was 
or could have been claimed, or not. This provision defining the 
alternative character of the remedy has been the historical prac- 
tice of English courts. 

The Ohio court cites an English case as an authority for its 
decision saying, “While the declaratory judgment has been 
sanctioned in England since 1852, it is sparingly used there,” 
and a wide discretion in its application is recognized.” (Cites 
Barraclough v. Brown L. R. (1897) A.C., 615, 623; 66 L. J., 
Q.B., N.S., 672). Although the English statute allows discre- 
tion to refuse a declaration” “in any case where (it) . . . is not 
necessary or proper,” it is recognized in England as an alterna- 
tive, optional remedy. The committee on Uniform Declaratory 


1® As to the “sparing use” of the action in England the Uniform Commit- 
tees reported that, “Of the official reports of cases in the chancery division in 
1884, 34 per cent were declaratory actions; in 1916, based upon the cases re- 
ported in second chancery division this percentage had risen to 67 per cent.” 
(Handbook of the National Commissioners on Uniform State Laws 1920, p. 
179.) 
2° Section 4, English Declaratory Judgments Act. 
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Judgments Act which drafted the Uniform Law, stated, in its 
annotations defining the practice under the English act, that it 
“empowers the court to make a declaration where no other 
relief is asked for or where on the facts no substantial relief 
could be given.””* Paraphrasing this statement it appears that, 
according to this committee, declarations could be given when 
other forms of relief could be had but are not requested and 
when no other relief could be requested. In the same citation 
this committee further emphasizes the alternative character of 
the procedure under the English practice, saying, “Frequently 
a declaration is asked for instead of an injunction, to settle dif- 
ferences over the existence of a right of way, or trespass. In 
Harrison v. Duke of Rutland (1893) 1 Q.B. 142 C.A., Kay 
L. J., said, ‘It is not unusual in the Chancery Division to make 
such a declaration without going on to grant an injunction’. In 
Ankerson v. Connelly (1906) 2 Ch. 544, a declaration was 
made that an easement of ancient light had been extinguished. 
In Gingell v. Stepney (1906) 2 K.B. 468, certain hay sellers 
obtained a declaration, without asking for damages, that they 
were entitled to stand their carts in the old hay market. . . .” 

Authorities who have examined into the English practice 
of the declaratory judgment are agreed as to its use as an 
alternative remedy there. It has been said that, in England, a 
survey of “recent decisions indicates that the normal use of the 
action for a declaration is in cases where ‘consequential relief 
is or can be claimed’. . . . These cases, the common cases, of 
declaratory judgments, are cases in which some other remedy 
is or could be claimed. It is convenient for the plaintiff to say 
to the defendant: ‘This is the law.’ It is bad policy both in 
administration and business, to threaten a person with whom 
one is in dispute.” 


21 Handbook of the National Conference of Commissioners on Uniform 
State Laws p. 281. 

2 Declaratory Judgments against Public Authorities in England, by 
Jennings, 41 Yale Law Journal 407, 415. See also A Modern Evolution in 
Remedial Rights—T he Declaratory Judgment, by Sunderland, 16 Mich. Law 
Review 69, 75, 76. See Borchard on The Declaratory Judgment as an Alterna- 
tive Remedy, 36 Yale Law Journal 403, 405. 
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As stated by Professor Borchard, in a great majority of cases 
in which declaratory judgments were issued it would have been 
perfectly possible to obtain another form of relief.” 

The Ohio act differs from that of New York which, under 
the court rules authorized by the act, gives courts discretion to 
refuse a declaration when another remedy is available, and 
from that of Pennsylvania which bars the action when another 
remedy exists. The Ohio law contains no provision that vests 
the courts with discretion as to the granting of a declaration 
when another remedy is available. Contrarily the act contains 
certain provisions that indicate an intent that the remedy should 
be an alternative one. Section 12102-1 provides for declaratory 
judgments “whether or not further relief is or could be 
claimed,” and “no action shall be open to the objection . . . on 
the ground that a declaratory judgment or decree is prayed 
for.” The court is vested with authority to refuse a decree only 
in one section (12102-6) where “such judgment . . . would 
not terminate the uncertainty or controversy. . . . ” 12102-3 
permits a construction of a contract either “before or after there 
has been a breach thereof.” Of what purpose is this section as 
to construction after a breach which would give rise to another 


78 Borchard’s Declaratory Judgments pp. 151-153. In Blakeslee v. Wil- 
son 190 Cal. 479, 213 Pac. 495 (1923) a declaration for right to money 
was granted when plaintiff could have sued for damages. In Sloan v. Longcope 
288 Pa. 196, 135 Atl. 717 (1927) a declaration of a landlord’s right to pos- 
session (similar to the Ohio case) was given where plaintiff could have sued for 
the property, for the right of possession, or ejectment. In Earl Russell v. Mid- 
hurst Rural District Council 98 L.T.R. 530 (Ch. 1908) a declaration against 
defendants right to trespass was made where plaintiff could have sued for 
mandamus or injunction, or for damages generally. In Sheldon v. Powell 99 
Fla. 782, 128 So. 258; Allison v. Sharp 209 N.C. 477, 184 S.E. 27; Penn. 
v. Glenn 10 Fed Supp. 483; Wollard v. Schaffer Stores 272 N.Y. 304, 5 N.E. 
(2d) 829;T'uscaloosa County v. Shamblin 233 Ala. 6, 169 So. 234, discussed 
ante, declarations were granted though other remedies were stated to be avail- 
able. The Colorado court in Equit. Life v. Hemenover 100 Col. 231, 67 Pac. 
(2d) 80 (1937) gave a declaration as to rights of beneficiaries to double lia- 
bility under an insurance contract where they could have sued for the amount 
in money. Nebraska in State v. Gen. Am. Life Ins. Co. 272 N.W. 555 
(1937) granted the state a declaration as to the liability of the insurance com- 
pany to a tax when the state could have sued for the taxes. 
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form of action, if the availability of another form of action 
would bar a declaratory judgment? If the legislature intended 
that a contract could be construed after a breach by declaration 
it must have meant that the remedy is an alternative to a suit 
for damages. Section 12102-8 provides for “further relief” 
which according to every available authority (excepting the 
Indiana act which is constitutionally limited) means the execu- 
tory relief of the conventional forms of action. Why was this 
provision included in the declaratory judgments act if the avail- 
ability of executory relief would preclude resort to such act? 
It cannot be presumed that the legislature would provide for 
additional relief to a declaratory action by way of traditional 
remedies, if it intended that the existence of circumstances essen- 
tial to such traditional remedies would bar recourse to the 
declaratory action in any event. Did the legislature intend to 
say to petitions for declarations, “We will give further relief 
to your declaratory action, if necessary, through the conven- 
tional forms, but, if the conventional remedies are available you 
cannot bring a declaratory action?” Sections 12102-2 and 
I2102-15 contain the injunction that the act should be “liber- 
ally construed and administered.” The terms of the act rather 
than warranting a narrow construction of its scope specifically 
enjoins such an interpretation. 

The restriction imposed by the Ohio court is found nowhere 
in the terms of the act nor is there any suggestion of an intent 
to impose such a limitation. The restriction is one of judicial 
construction and is opposed to any legislative intent ascertain- 
able in the law. The report of the committee on Uniform State 
Laws™ which drafted the uniform act, as enacted in Ohio, mani- 
fests an intention that the law should afford a remedy similar 
in scope and character to the one available in England. The 
remedy there, as has been previously discussed, is an alternative 
one. The intention, to enact the English practice of alternative 
character, apparent in the original conception of the Uniform 


*4 See n. 21 supra. 
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Law, is referable to the Ohio Act which is identical in its terms. 
The Ohio court in this instance may have exceeded the scope 
of judicial determination outlined by the New York court: “We 
may not limit by judicial construction a power which the legis- 
lature has conferred without limitation. We may not define 
the bounds within which that power may be exercised, except 
as we find such bounds implicit in the statute, read in the light 
of established public policy.” 

Every existing remedy seeks an order of the court which is 
to be enforced against a party by the power of the state. Our 
procedural machinery has been predicated on the unwillingness 
of litigants to recognize legal rights even after they have been 
defined by our courts. Such a presumption is not only an affront 
to a great group of law-abiding citizens but it is in derogation 
of the society in which we live. The presumption, we believe, 
is a falsity of fact. Our judicial administration has found sufh- 
cient esteem among the people to make the sheriff and his 
writs unnecessary to carry out the courts dictates in every case. 
It is no exaggerated assumption that a great number of litigants 
need not be forced to respect legal rights and duties once they 
have been adjudicated. Definition of the law, rather than its 
forceful execution, is the object of most judicial controversies. 
It is confusion as to rights and duties rather than obdurate dis- 
respect of law that gives rise to such controversies. It is well in 
keeping with an advancing civilization that our procedural 
machinery be so reformed as to afford a remedy of peaceful 
character to those parties that need only a definition of law to 
settle their disputes. The Declaratory Judgment Act as an 
alternative remedy performs this purpose; it recognizes that if 
parties desire to obey the law a definition of their rights is suffi- 
cient. As an alternative to existing remedies it enables our 
judicial administration to assume that the coercive power of the 
state need not be brought down on law respecting litigants. 

[t is indeed time that our judicial machinery should afford 


2° See n. 6 supra. 
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a more peaceful procedure for the settlement of disputes. Bel- 
ligerency, vindictiveness, and threat should be discouraged by 
judicial machinery which would provide means to avoid those 
elements. By seeking a declaration a party can say to his adver- 
sary, “Let us see what the law is!” rather than the threat of, 
“T will have you ejected” or “I will have you enjoined.” By a 
request for a declaration a plaintiff imposes full confidence in 
the defendant’s respect for the law rather than threatening him 
with its force. The court assists parties in settling their own 
differences instead of invoking its processes for one of two 
belligerent parties. Adjudication is often sufficient. Execution 
is not always necessary. 

A denial of the alternative character of this remedy would 
not only destroy its use as a pacific means of procedure but it 
would also curtail its utility for all other purposes. It could 
only be used when no other remedy is available. The jurisdic- 
tion of equity was seriously confused and curbed by the principle 
that it could not be invoked if a legal remedy were available. 
Neither the existence nor the adequacy of the legal remedy 
was susceptible of a guiding definition and recourse to equity 
was always impeded by the doubt arising as to the availability 
of the other remedy. The concept of extraordinary jurisdiction 
which occasioned this restriction in equity is not present here. 
But the declaratory judgment would be subjected to twice this 
confusion and restriction if held not to be an alternative rem- 
edy, as it would not be available if there was an existing remedy 
in either law or equity. Litigants would have to calculate to a 
nicety the availability and the adequacy of any existing form of 
action. Recourse to the remedy would always be discouraged 
by the risk that the court would refuse it because of the avail- 
ability of another remedy. Petitioners would always be sub- 
jected to this defense before the merits of the controversy could 
be heard. A remedy so hedged by doubt and uncertainty offers 
nothing to parties who enter our courts for the purpose of find- 
ing certainty and definition. Is it a safe assumption that the 
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legislature intended to provide a remedy the jurisdiction of 
which would be so uncertain and the scope of which would be 
so circumscribed? Such an assumption is inherent in the hold- 
ing of the Ohio court. In view of the broad purpose of the Uni- 
form Declaratory Judgment Act as defined by the authorities 
on the subject and by a majority of courts of those states which 
have enacted the uniform law, and in view of the English pro- 
cedure and practice upon which the uniform act was based, it is 
difficult to conclude that such a restriction was ever intended in 
the enactment of our law. The act is sufficiently broad in its 
terms to admit the addition of a needed procedural remedy. It 
is to be hoped that it may yet be given a construction that will 
permit a full development of its possibilities.” 


26 “Yet the second group of cases, where the plaintiff, though capable of 
suing for an executory or coercive decree, contents himself with the milder 
declaration of rights as adequate to his needs and purposes, though less spec- 
tacular, are entitled to equal consideration, for they manifest the important 
social function of deciding controversies at their inception—thus avoiding 
perhaps irretrievable catastrophe and enable a plaintiff to seek a mild rather 
than a drastic remedy, with all its consequences. They assume that the opera- 
tive facts, such as a breach, which condition a traditional remedy, have oc- 
curred, and yet they recognize the value of an option in prayers for relief. 
They recognize that the prayer for relief does not condition or determine the 
cause of action and that the plaintiff, in absence of some public reason, should 
have a free choice of remedies. They recognize also that the same state of 
facts may give rise to a variety of legal interests, justifying a variety of relief, 
and that it is not a judicial function to force upon the claimant a drastic 
remedy when a mild one will satisfy. Indeed, so revealing of the utility of 
flexibility in judicial therapeutics has been the declaratory judgment that 
plaintiffs asking for coercive relief alone or for both declaratory and coercive 
relief in combination or in the alternative have, in the exercise of judicial dis- 
cretion, beer’ granted a declaration only as adequate relief for their needs. 

“It would seem clear that in (this) group of cases the declaratory judg- 
ment is an alternative and entirely optional remedy, and that there is no justifi- 
cation ordinarily for the refusal of a declaratory judgment on the ground that 
an executory judgment was obtainable. The few courts in the United States 
that have so decided have overlooked or disregarded the purpose of the declara- 
tory judgment, the practice in England and elsewhere, and the express terms 
of the statute in most American jurisdictions.” Borchard’s Declaratory Judg- 
ments pp. 148-149. 
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The Supreme Court and the 
Advisory Opinion 


F. R. AuMANN* 


The task of courts applying law in the “great society” is 
never an easy one. At all times they must harmonize the claims 
of stability with those of progress; the claims of liberty with 
those of equality, and both of them with order. Compelled to 
preserve to justice its universal quality, they must nevertheless 
leave to it the capacity to be individual and particular. Attempt- 
ing to reconcile the irreconcilable they encounter difficulty in 
periods when social patterns are relatively fixed in character.’ 
Increasingly difficult is their problem in times of marked social 
change,’ and in a political environment in which confidence is 
placed in written constitutions;* “parchment barriers”;* checks 
and balances;° separation of powers;° the idea of a government 


* Assistant Professor of Political Science, Ohio State University. 

? Benjamin Cardozo, Paradoxes of Legal Sciences, pp. 4-5. 

“The reconciliation of the irreconcilable, the merger of the antithesis, 
the synthesis of the opposites, these are the great problems of the law. ‘Nomos,’ 
one might fairly say, is the child of the antinomies, and is born of them in 
travail. We fancy ourselves to be dealing with some ultra-modern controversy, 
the product of the clash of interest in an industrial society. The problem is 
laid bare, and at its core are the ancient mysteries crying out for understanding 
—rest and motion, the one and the many, the self and the not self, freedom 
and necessity, reality and appearance, the absolute and the relative.” Cardozo, 
Paradoxes of Legal Science, (1928), pp. 4-5. 

* Sir Frederick Pollock, The Expansion of the Common Law (1904), pp. 
107-138. 

3 Forrest R. Black, “Constitution and Democracy,” Annals of the Ameri- 
can Academy of Political and Social Sciences, Vol. 169, Sept., 1933, pp. I-11. 

* Forrest R. Black, The American Constitutional System—An Experiment 
in Limited Government, 24 Ken. L. J. 24 (1935). 

5 John Adams discovered no less than eight different kinds of balances in 
our system. /did, p. 17. 

® Roscoe Pound, Justice According to Law, 13-14 Col. L. Rev. 696-713; 
see also R. H. Jackson, Am Organized American Bar, American Bar Association 
Journal, June, 1932, Vol. 18, p. 384. 
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of law as opposed to a government of men;° and the idea of a 
mechanical application of a law as opposed to free legal decision.* 

Today we are experiencing a period of rapid social change. 
New conditions of life brought about by the technological ad- 
vance compel social adjustments along a broad front.’ As the 
courts essay the difficult task of infusing new social ideas into 
the body of existing legal material, they inevitably encounter 


10 ean » 
In some instances 


a degree of discontent with their efforts. 
dissatisfaction takes the form of mild derision; in other cases it 
verges on open hostility. It may come from the left or the 
right. It may emanate from the socially-minded individual who 
is disappointed with the law’s lag and holds the court’s respon- 
sible or from a bitterly critical interest group whose vested 
interests have been interfered with. In all events the results 
are the same. The courts become the storm-center of demands 
for a change.’* The revisions suggested take various forms. 
Some would modify this practice; others would alter that pro- 
cedure; while still others would eliminate altogether the exist- 
ing powers of the court. 


* Justice H. H. Lurton, Government of Law or a Government of Men, 
North American Review, Jan., 1911; Louis Boudin, Government by Judici- 
ary, Vol. 2, pp. §31-551, (1932); Howard L. McBain, 7'he Living Consti- 
tution, pp. 1-3; Edward S. Corwin, The Twilight of the Supreme Court 
(1934), pp. 102-148. 

* See Charles G. Haines, The American Doctrines of Judicial Supremacy, 
(and Edition), (1932), pp. 500-510. 

’ Jerome Frank, Law and the Modern Mind, pp. 6-7. 

10 F, R. Aumann, Public Opinion and the pal Technique, 49 U. S. 
Law Review (No. 2) 71-90 (1935). 

11 'This may be a very wholesome tendency. “It is a mistake to suppose,” 
said Justice David J. Brewer, in his speech on “Government by 
on Lincoln’s birthday in 1898, “that the Supreme Court is either honored or 


. en 
Injunction, 


helped by being spoken of as beyond criticism. On the contrary, the life and 
character of its judges should be the object of constant watchfulness by all, and 
its judgments subject to the freest criticism. The time is past in the history of 
the world when any living man or body of men can be set up on a pedestal 
and decorated with a halo. True, many criticisms may be like their author 

devoid of taste, but better all sorts of criticism than no criticism at all. The 
moving waters are full of life and health; only in the stagnant waters is stag- 
nation and death.” Quoted by Silas Bent in Justice Oliver Wendell Holmes, 


pp. 8-10. 
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A reflection of this tendency can be seen in the national 
government. In recent months the Supreme Court has become 
the center of renewed interest. On numerous occasions sug- 
gestions have been made that we subject the work and authority 
of that body to a re-evaluation, particularly with regards to its 
power to declare acts of Congress unconstitutional.’* The griev- 
ances uttered are not new." They have appeared on frequent 
occasions in the past, and usually include a proposal to require : 
vote of seven of the nine judges to hold an act of Congress 
invalid;** a proposal to increase the number of justices; a pro- 
posal to curb the power of the court by abolishing its right to 
receive cases on appeal from the lower courts; a proposal that 
the court upon request by the legislature or executive be re- 
quired to give its opinion as to the constitutionality of any pro- 
posed measure or actions submitted to them. 


72 “What to do with the Supreme Court?” A discussion by Morris R. 
Cohen, Louis A. Boudin, and Osmond K. Frankel. The Nation, June 10, 
1935, pp- 39-43; Paul Blanchard, “Shall We Scrap the Constitution?”, The 
Forum, August, 1935, Vol. XCIV, pp. 69-73; Glenn Frank, “Shall We Keep 
the Constitution?”, The Forum, Aug., 1935, Vol. XCIV, pp. 69-73; Thomas 
Reed Powell, “Recovery and the Supreme Court,” Today, Nov. 18, 1933, pp. 
3-4, 34-35; Leo Haberman and M. Wieting, “Supreme Court and Constitu- 
tion,” Scholastic, Sept. 28, 1935; C. A. Beard, “Social Changes vs. Constitu- 
tion,” Current History, July, 1935; Edward S. Corwin, The Twilight of the 
Supreme Court, Yale University Press (1934); “What is the Constitution? ”, 
World Tomorrow, Sept. 14, 1933; “The Battle Lines of 1936,” Colliers 
Weekly, Feb. 17, 1934, p. 543 Max Lerner, “John Marshall’s Long Shadow,” 
New Republic, Sept. 8, 1935; Howard L. McBain, “The Constitution and 
the New Deal,” Yale Review, Sept., 1935; Thomas R. Powell, “The Consti- 
tution and Social Security,” Asmnals of the American Academy of Political and 
Social Science, Sept., 1935; Walter M. Whittlesey, “Back of the Confedera- 
tion,” Survey Graphic, July, 1935; Hugh S. Johnson, “Playing with Dyna- 
mite,” American Magazine, Sept., 1935; A. H. Dixon, “Constitution and 
Congress,” National Republic, Oct., 1935; D. W. Brogan, “The American 
Constitutional Crisis,” Fortnightly, July 1935; Edwin F. Blair, “Has the 
Supreme Court Doomed the New Deal?”, Fortune, Sept., 1935. 

13 F, R. Aumann, The American Doctrines of Judicial Review, 20 Ken. 
L. J. 276, 303 (1932). 

14 It is interesting to note that a national poll was conducted by the Amer- 
ican Institute of Public Opinion in August, 1935, on the question “Do you 
favor curbing the powers of the Supreme Court?” Incidentally 59% of those 
voting opposed curbing the Court’s power. A differently worded poll con- 
ducted somewhat later by the same body indicated that 53% of those voting 


opposed curbing the Court’s power. Cleveland Plain Dealer, Nov. 3, 1935. 








24 LAW JOURNAL — DECEMBER, 1937 


The proposal concerning advisory opinions with which we 
are especially concerned here, has several interesting aspects. 
In the first place the “advisory opinion,” so-called, has been 
widely used in one form or another both here and in England; 
and secondly, it has commanded some very respectable support 
over a long period of time. Among others who have advocated 
its adoption in recent years are: A. R. Ellingwood,” W. F. 
Willoughby,’ Manley O. Hudson,” Clarence W. Updegraff,”* 
James M. Beck,*® Heywood Broun,” and Governor Harold 
Hoffman of New Jersey.” Today it is receiving a widespread 
public attention as the constitutionality of many New Deal 
measures becomes a question of serious moment; and criticism 
has been directed at the soundness of a governmental practice 
which permits so much time to elapse between the passage of 
an act of Congress and the date of its final passage.” 

1° A. R. Ellingwood, Departmental Cooperation in State Goverment, 
(1929). This book by a leading authority on the subject is a very thorough 
study of the law and practice of advisory opinions. 

1° W. F. Willoughby, Principles of Judicial Administration, (1929) pp. 
85-88. 

7 Manley O. Hudson, Advisory Opinions of National and International 
Courts, 37 Harv. L. R. 971-1001 (1923). 

** Clarence W. Updegraff and Paul C. Clovis, Advisory Opinions, 13 
Iowa L. R. 188 (1928). 

49 Mr. Beck in an address delivered at the annual dinner of the Pennsyl- 
vania Society of New York on Dec. 20, 1924, recommended that the possibil- 
ities of “‘advisory opinions” by the Supreme Court be given careful considera- 
tion. He seemed to think the practice would serve a very useful purpose. See 
New York Times, Dec. 21, 1924. 

2° Heywood Broun, “It Seems to Me,” The Columbus Citizen, Jan. 23, 
935. 

#1 “A Specious Short Cut,” The Saturday Evening Post, Jan. 11, 1936, 
p. 26. 

*2 “For better or worse,” writes one newspaper commentator who has a 
large syndicate following, “our economic system is a very complicated one. 
Any measures which vitally affect money rock the whole structure. Sometimes 
months or even years elapse before the gears and flywheels have been read- 
justed to the new rhythm. And at this exact point up steps some litigant with 
an appeal to the Supreme Court and again there is fear of earthquakes. 

“Even in such instances as an established policy is upheld there are long 
periods of doubt and uncertainty. If the Court is going to speak forever with 
the authority which it now possesses, it should at the very least, be obligated, 
to make its voice known at the time of the controversy, or forever after hold 
its peace.” Heywood Broun, The Columbus Citizen, Jan. 23, 1935. 
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With dozens of laws before the Court and the interests of 
millions of people involved the time element becomes a matter 


2 


of the greatest importance.” Thousands of miners watched with 
anxious care while the constitutionality of the Guffey bill re- 
mained unsettled; thousands of farmers were equally disturbed 
while the legal status of the Agricultural Adjustment Act re- 
mained in doubt; just as thousands of utility investors awaited 
the Court’s decision on the holding company bill; and thousands 
of railroad workers awaited the outcome of the railroad pension 
bill. When hopes have been raised for great masses of people 
only to be dashed to the ground by a judicial veto, dissatisfaction 
is bound to arise; or if people are compelled to live in fear and 
uncertainty over a large period until the Court speaks, the result 
will be the same. 

The time factor which troubles Mr. Heywood Broun, who 
speaks from one point of view, likewise disturbs Mr. James W. 
Beck, who speaks from quite another. Indeed, it is this matter 
more than anything else which causes him to support the advis- 
ory opinion. An ardent defender of the Constitution and the 
Supreme Court, he believes it highly important to strengthen 
public confidence in that body. The Supreme Court, he points 
out, has been the object of continuous attack from the beginning 
of the Republic, largely due to “the present exclusive method of 
deciding constitutional issues, whereby after a law has been 
enacted and acquiesced in, it is subsequently nullified, generally 
in the course of private litigation.”** He cites the history of the 
Missouri Compromise, the Commodities Law, and the Jnsular 
Cases, in support of his contention. 

The Missouri Compromise, it will be remembered, was 
effected in 1820, when Congress passed a law limiting slavery 
to certain portions of the Territories. It was acquiesced in by 
both political parties and was looked upon as a wise solution of 

*3 The Cleveland Plain Dealer, Nov. 3, 1935. 

*4 James M. Beck, ‘“The Constitution and the Supreme Court,” The 


Law Student, Vol. 2, Feb. 15, 1924, p. 1; The Future of the Supreme Court, 


p- 7. 
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a difficult problem. In 1857, in the Dred Scott Case, the Mis- 
souri Compromise was nullified by the Supreme Court. The 
voiding of this law was the signal for a bitter attack upon the 
Supreme Court. The effects of this unpopular decision were 
apparent for many a day.” The time factor in this case, the 
thirty-seven years involved, was responsible, in large part for 
this popular dissatisfaction. 

The Commodities Law referred to, is the Hepburn Act 
enacted in 1906. This act forbids railroads to transport in inter- 
state commerce commodities other than timber and its manu- 
factures which they own in part or in whole, or in which they 
have an interest, direct or indirect, except when such commodi- 
ties are needed and intended for their own use on common 
carriers. These provisions were subsequently upheld by the 
Supreme Court.” During the interval existing between the 
passage of the Act and the court’s determination of its constitu- 
tional status, Mr. Wickersham, the Attorney General, assumed 
the power of suspending the law until the Supreme Court had 
acted. 

But suppose says Mr. Beck, that “fearful that its validity 
might be sustained, the railroads had sold the mines at a loss 
of a thousand million dollars, and then ten years later, in a case 
between John Doe and Richard Doe the Supreme Court had 
decided the law was invalid. How could the railroads obtain 
any reparation for gigantic losses which they had needlessly 
sustained.” This circumstance did not take place. “But for a 
year,” Mr., Beck solicitously remarks, “its possibility hung as a 
heavy cloud over the business interests of the country and 
probably many timid investors parted with their securities to 

*° For an interesting discussion of the Dred Scott case, see Louis A. Bou- 
din, Government by Judiciary, Vol. 2, pp. 1-31. 

“6 U.S. v. Delaware and Hudson Co., 213 U.S. 366; U. 
Valley Railroad Co., 220 U.S. 257; D. S. and W. R. Co. v. Uz 
a63; 0. 3. ¥. D. L. and W..R. Co., 298 US. gro; U. 8. ¥. 
253 US. 26. 
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their irreparable loss.”*’ Once again he stresses the importance 
of the time factor. 

The Jnsular Cases referred to were brought before the Su- 
preme Court in 1901.” The problem here was to try to define 
the relations between the United States and the outlying terri- 
tories acquired by the United States as a result of the war with 
Spain. Whether the constitution followed the flag was the ques- 
tion of the day. The question was brought to decision when 
certain importers resisted the collection of import duties on 
articles of merchandise coming from Porto Rico. For some 
time after Porto Rico had been officially ceded to the United 
States the government continued to collect duties on imports 
from the newly acquired territory, under the provisions of the 
Dingley Tariff Act, on the theory that it remained a foreign 
territory. In 1900 Congress passed the Foraker Act establish- 
ing a government for the island, and a schedule of duties differ- 
ent than those payable under the Dingley Tariff Act. 

In 1901 the Supreme Court decided that after the cession of 
Porto Rico to the United States by Spain, the island ceased to 
be a “foreign country” and the Dingley Tariff Act was accord- 
ingly inoperative. Duties collected by the United States upon 
imports from Porto Rico after cession took place were therefore 
illegal exactions and must be returned. In a second case the 
Supreme Court held that although Porto Rico ceased to be a 
“foreign country,” it did not thereby become a part of the 
United States within the meaning of the revenue provision of 
the Constitution. In consequence, Congress was free to lay 
duties upon the importations from Porto Rico at such rates as 
it might deem proper. 

27 James M. Beck, the Future of the Supreme Court, p. 9. (Address 
delivered before the Pennsylvania Society of New York, Dec. 20, 1924). 

*8 "The two more important of these cases were De Lima v. Bidwell, 182 
U.S. 1 (1901), and Downes v. Bidwell, 182 U.S. 244 (1901), dealing 
respectively with the questions: 1. Whether articles imported from Porto 
Rico before the passage of the Foraker Act were subject to duties under the 
Dingley Tariff Act; and 2. Whether the provisions of the Foraker Act 
imposing duties upon such imports were constitutional. See Boudin, Govern- 
ment by Judiciary, Vol. 2, pp. 261 ff. 
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While these decisions were pending hundreds of millions 
of dollars worth of merchandise were imported into the country 
while doubt and hesitation as to the legal status of the mer- 
chandise prevailed. “If Congress,” says Mr. Beck, “before tak- 
ing a leap in the dark could have asked an advisory opinion of 
the Supreme Court it could have avoided a possible injustice; 
but under our governmental method, due to the Montesquieu 
doctrine, Congress could only pass the law, take a leap in the 
dark and wait developments.” Once again, he asserts, the time 
factor possessed large potentialities for evil. 

In short, commentators Beck and Broun, speaking for a 
multitude of others, repeat the lament of Francis Bacon that 
“our laws as they now stand are subject to great incertainties.” 
Like so many generations of men, they stress the need for legal 
certainty.’ As they see it, periods of doubt as to the constitu- 
tionality of federal statutes affecting the most vital interests in 
American life, must be eliminated.**. If the present system of 
judicial review is to continue they believe such issues must be 
clarified by the Supreme Court at an early date. This involves 
the adoption of the advisory opinion,” a development deemed 
inevitable by many students of the legal process. These stu- 
dents point to the twentieth century trend toward “preventive 
justice” in support of their view.” In the light of these circum- 
stances it might be well to consider some of the possibilities that 
seem to accompany the practice. 

At the outset it may be repeated that the adoption of the 


29 See Frank, Law and the Modern; Pound, An Introduction to the Phil- 
osophy of Law; Cardozo, Paradoxes of Legal Science; Demogue, Analysis of 
Fundamental Legal Notions, Modern French Legal Philosophy. 

’° Hans Kelsen, one of the greatest living jurists, asserts that the chief 
objection to the “I’exception d’inconstitutionnalite,” or the American plan of 
judicial review, is the uncertainty and insecurity of the law which necessarily 
results from such practice. “La guarantie jurisdictionelle de la constitution,” 
Annuarie de DP Institut International le Droit Public,” Paris, 1929, cited by 
C. G. Haines, p. 601, American Political Science Review, Vol. XXIV, Aug., 
1930. 

°! For a thorough analysis of the function of the advisory opinions sce 
Departmental Cooperation in State Government, Albert R. Ellingwood, p. 
253 (1918). 

32 See W. F. Willoughby, Principles of Judicial Administration (1929), 
pp- 85-88. 





| 


rer 











— 


ade ean 








ADVISORY OPINION 29 


practice by the Supreme Court would effect no innovation in 
Anglo-American legal practice. It has been widely used in 
both England and in this country. Our Canadian neighbors 
have also had a long and interesting experience with this de- 


3 


vice.** In fact, the governor-general or either house of parlia- 


ment may require the opinion of the Supreme Court of Canada 
upon any question of law or fact concerning the constitutionality 
of any dominion or provincial legislation or on any other matter 
which the governor in Council sees fit to submit.** Seven of the 
nine Canadian provinces likewise require their respective courts 
to answer similar questions.” 


*8 Albert R. Ellingwood, Departmental Cooperation in State Government, 
pp- 79-93. In Canada, it should be said in passing, the practice of giving 
advisory opinions does not encounter the doctrine of the separation of powers. 
Neither does it have to concern itself with the problems arising out of the 
extremely wide scope of judicial review of legislation which prevails under 
our system. Despite this fact, the use of advisory opinions has encountered 
judicial opposition in Canada, just as it has in England. The practice has 
nevertheless been greatly reenforced by a comparatively recent decision of the 
Judiciai Committee of the Privy Council. See Attorney General for Ontario 
v. Attorney General for Canada, (1912), (A.C. 571). The history of the 
Canadian practice in regard to advisory opinions appears in Im Re Sunday 
Eez., 35 Can. 5. C. 681, (2906). 

34 See Revised Statutes of Canada, 1927, ch. 35, Sections 55- 
General for Ontario v. Attorney General for Canada, A.C. 57 
(1912). 


35 It is interesting to note that several of the South American countries 


56; Attorney 
I, 585, 586 


have also experimented with the advisory opinion practice. The constitution 
of Colombia (Constitution of 1886, Art. 90), and Panama (Constitution of 
1904, Art. 105), provide for judicial participation in somewhat similar form. 
See J. I. Rodriquez, American Constitutions, Vol. 1, p. 278, 313, 375, 4153 
Vol. 2, pp. 336, 337 (1906-1907). When Hawaii was an independent state 
the practice was in vogue there also, (Const. of 1854, Art. 88). The Colom- 
bia provision is of some interest. The Constitution of Colombia of 1886, 
Art. 84, provides that the judges of the Supreme Court may take part in the 
legislative debates over “bills relating to civil matters and judicial procedure.” 
And in the case of legislative acts which are objected to by the “government” 
as unconstitutional if the legislature insist on the bill, as against the veto of 
the government, it shall be submitted to the Supreme Court which is to decide 
the question finally. Arts. 70 and 150. See Professor Moses’ Translation, 
supplement to Annals of Am. Acad. of Pol. and Soc. Science for Jan., 1893; 
see also 7 H.L.R. 139. A considerable use of the advisory opinion was also 
made in Germany under the Constitution of Weimar, in order to avoid the 
long delays and great inconveniences resulting from uncertainty as to the con- 
stitutionality of an act. See Johannes Mattern, Principles of the Constitutional 
Jurisprudence of the German Republic, (Baltimore, 1928), 257 ff. 
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The English practice, by which the Crown and the House 
of Lords consulted the judges on solemn occasions upon im- 
portant questions of law, grew out of the close relations of the 
English judges to the Crown and to the House of Lords in 
those remote days when the political institutions of modern 
England were in a simpler, less differentiated state.*° It will 
be recalled that the English king was the fountain of justice and 
the English national courts evolved from the curia regis as 
more specialization of function became imperative.*’ The king, 
and later the Privy Council, exercised the power, when acting 
in a judicial capacity, of consulting the judges. 

When the present Judicial Committee of the Privy Council 
was created in 1833, it was given the duty of advising the Crown 
on legal questions.** The king’s power to compel the attendance 
of his judges in the curia regis also gave rise to the practice of 
calling upon the judges to advise him in his executive capacity. 
From the time of Edward the First on, judges have been called 
upon to assist the House of Lords in both its judicial and leg- 
islative capacities.” 

Although the practice has become so firmly fixed that the 
judges are bound to give such advice on questions of law aris- 
ing in cases before the house,*° the power has not been exercised 
frequently in the recent times. This is particularly so since the 

86 See Certificate of Judges, 2 Eden 371 (1760); Head v. Head, T.L.R., 
138-146 (1823); Ex Parte Kent Co. Council, 12 B. 725 (1891); see also 
Opinions of the Justices, 126 Mass. 557, 561, 666. 

87 Van Vechten Veeder, Advisory Opinions of the Judges of England, 13 
Harv. L. Rev. 358; see also J. F. Baldwin, The King’s Council in England 
during the Middle Ages, (Oxford, 1913). 

38 3 and 4 Wm. IV, C. 41. 

$® Since the Judicial Committee of the Privy Council has been set up, it 
is no longer necessary to call upon the judges when the opinion of the law 
lords is considered insufficient. Nevertheless, parliamentary acts passed in 
1888 and 1920 have permitted calling upon the High Court for advice. See 
51 and 52 Victoria Statutes, Vol. 25, ch. 41, sct. 29 (1888); 10 and 11 
George V Statutes, Ch. 30, 1 (1920). Such legislation has been opposed by 
the judges however, and an attempt in 1928 to extend the practice was suc- 
cessfully opposed the law lords. See Parliamentary Debates, 5th series, Vol. 1X, 


755» 795» 914 (1928). 
40 Blackstone’s Commentaries, Vol. 1, 168. 
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judicial functions of the House of Lords have been entrusted 
to the law lords.” 

In this country a number of states have experimented with 
the practice.*” Provisions for the rendition of advisory opinions 
by the justices of the supreme court on constitutional questions 
propounded by the governor or legislature are to be found in 


5 


the constitutions of Massachusetts,** New Hampshire,“ Maine,* 

Rhode Island,* Florida,’ Colorado,** and South Dakota.” 
The second Missouri constitution also adopted the device 

in 1865,” but it was dropped when the third Missouri constitu- 


*! Although the right of the House of Lords to ask the judges what the 
law is, in order to inform itself how the law should be altered has not been 
exercised recently, its existence was afirmed no later than 1912. Although 
the judges refused to answer questions not confined to the strict legal construc- 
tion of existing acts of Parliament, they are compelled to give opinions on 
abstract questions of existing law. See In Re The London and Westminster 
Bank, 2 Cl. and F. 191, 193 (1934); M’Naghten’s Case, 10 Cl. and F. 200 
(1843); Attorney General for Ontario v. Attorney General for Dominion, 
A.C. 571, 586 (1912). 

** Up to 1918, Mr. Ellingwood reports some 410 opinions requested and 
given in eight states. These opinions, he asserts, “have been received for the 
most part with all the deference accorded to the solemn decisions of a court 
of last resort. Both the legislative.department and the executive department 
have usually treated the pronouncements of these opinions as final, and shaped 
> Departmental Cooperation in State Gov- 
ernments, 1918, p. 154. For a classification of these opinions see also 6 Am. 
and English Encyclopaedia, 1070-1078, (2nd Ed.). 


their course of action accordingly.’ 


48 In 1780 the practice was introduced in the Massachusetts constitution 
(pt. 2, ch. 2, art. 2). 

** In 1784, the provisions of the Massachusetts constitution were copied 
in the New Hampshire constitution of that year. (Now Art. 74, of the con- 
stitution of 1902). 

*° In 1820, the Massachusetts constitutional provisions on this subject were 
copied in the Maine constitution (Art. 6, Sec. 3). 

#6 In 1842, the Massachusetts provisions were copied in the constitution of 
Rhode Island (Art. X, sec. 3). These provisions were reaffirmed in 1903 in 
Amendment XII, sec. 2. 

*7 In 1868, the practice was adopted in the Florida constitution. This 
is now Art. IV, sec. 13. 

48 Constitution of 1886 (Art. VI, sec. IIT). 

49 Constitution of 1889 (Art. V, sec. XIII). 

6° Art. VI, sec. Il. 











32 LAW JOURNAL — DECEMBER, 1937 
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tion was set up in 1875." In Alabama™ and Delaware” advis- 


ory opinions have been sanctioned by statute, without express 
constitutional authority.”* In Vermont, a statute of 1864 author- 
izing advisory opinions was repealed in 1915." In Minnesota 
a similar statute was also declared unconstitutional.” In earlier 
days advisory opinions were given in New York,” Pennsyl- 
vania,”* Nebraska,”’ North Carolina,” and Oklahoma" without 
constitutional or statutory authorization but the practice has 
since been discontinued. In fact, the power to render advisory 
opinions has been explicitly denied by the highest courts in New 
York,” Nebraska,” North Carolina,“* Connecticut,” and Ohio.” 


°! For a discussion of Missouri’s experience, see Manley O. Hudson, Ad- 
visory Opinions of National and International Courts, 37 Harv. L. R. 970- 
1OOI (1924). 

52 See Alabama Civil Code, Sections 10290-91 (1923); Opinions of the 
Justices, 209 Ala. 593 (1923). 

53 Revised Code of Delaware, ch. 13, sec. 2, ch. 110; sec. 11 (1915). 

54 A Delaware statute of 1852 has been ineffective until quite recently. 
See 1852, Del. Rev. Stat., ch. 2 
Del. 406, 108 Atl. 39. 

°° See Vermont Laws, 1915, No. 84. 

°6 Matter of the Senate, 10 Minn. 78 (1865). 

°7 See People v. Green, 1 Den. (N.Y.) 614, (1845). 

°8 See 3 Binney (Pa.), 595 (1908). 

‘? In Nebraska the practice existed without either constitutional or statu- 
tory sanction. It no longer obtains. See Jz Re R. R. Commissioners, 15 Neb. 
67, 50 N.W. 276 (1884); Iz Re School Funds, 15 Neb. 684, 50 N.W. 272 
(1884); In Re Babcock, 21 Neb. 500, 32 N.W. 641 (1887); In Re State 
Warrants, 25 Neb. 659, 41 N.W. 636 (1889) ; 1” Re Senate File 31, 25 Neb. 
864, 41 N.W. 846 (1889); Ju Re Quaere of Procedure of Two Houses of 
Legislature in Contests of Election of Executive Officers, 31 Neb. 262, 47 
N.W. 923 (1891); Im Re House Roll 284, 31 Neb. 505, 48 N.W. 275 
(1891). For a critical discussion of the Nebraska practice see the dissenting 
opinion of Justice Norval in, 1x Re Board of Public Lands and Buildings, 
37 Neb. 425 (1893). The Nebraska practice was apparently discontinued 
in 1898 by rule of the Supreme Court, 52 Neb. XVIII, Rule 32. 

°° Opinions of the Justices, 64 N.C. 785, 792 (1870). 

*! In Re Opinion of the Judges, 189-198, 17 Okl. Cr. 369 (1920); In 
Re Opinions of the Judges, 195 P. 149, 18 Okl. Cr. 366 (1921). 

82 Matter of State Industrial Commission, 224 N.Y. 13 (1918). 

®3 Re Board of Public Lands, 37 Neb. 425 (1893). 

4 Opinion of the Justices, 64 N.C. 785, 792 (1870). 

® Reply of the Judges, 33 Conn. 586 (1867). 
86 State v. Baughman, 38 Ohio St. 455 (1882). 


; see also Im re school Code of 1919, 30 
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The Massachusetts experiment is the most interesting and 
In 1780, it was incorporated in 
°° Since 


67 


possibly the most significant. 
the constitution. In 1781, the first opinion was given. 
then approximately one hundred and fifty opinions have been 
rendered” and two efforts to secure the repeal of the advisory 
practice have been defeated. The first attempt at repeal was 
made in the constitutional convention of 1820 and was spon- 
sored by some of the greatest lawyers of that day.** Although 
the convention favored repeal, the people refused to adopt this 
view. 


®? Frederick Grinnel, The Duty of the Court to Give Advisory Opinions, 
2 Mass. L. Quar. 542-552 (1917). 

8 Opinions of the Justices, 126 Mass. 547 (1789); for a review of 
Massachusetts precedents as well as early English precedents, see Opinions of 
Justices, 126 Mass. §57, 561, 566 (1789). 

69 «¢ * %* * it was ninety-seven years after the adoption of the constitution 
of Massachusetts before the judges declined to answer. (1877, 122 Mass. 600 
et seq.). Former judges who had sat in the constitutional conventions of 
1788-90, 1820, and 1853, were all of the opinion that the judges were 
bound to answer the questions proposed to them by either department.” 
Hugo Dubuque, The Duty of Judges as Constitutional Advisers, 24 Amer. 
L. Rev. 391-392 (1890). 

70“Tn 1820, forty years after the constitution of Massachusetts was 
adopted, a constitutional convention was held to revise it. Many of its promi- 
nent members had been contemporaries of the constitution of 1780. Among 
the eminent lawyers who participated in that convention were, Isaac Parker, 
then chief justice of the Supreme Judicial Court; Lemuel Shaw, his immediate 
successor; Levi Lincoln, afterwards judge of the same court and elected gov- 
ernor; Charles Jackson, then on the supreme court bench of the state; 
Joseph Story, the eminent author, then associate justice of the United States 
Supreme Court; John Adams, the ex-president, who had drafted the original 
constitution; Robert Rantoul, and Daniel Webster.” (Journal of Deb. and 
Proc. Mass. Convention 1820, p. § et seg. See also J. Story’s Life and Letters, 
386 et seg. (ed. 1851). C. J. Parker sat on Supreme Bench of Mass. from 
1814 to 1830; C. ]. Shaw from 1830 to 1860; J. Jackson, from 1813 to 
1823; J. Lincoln from 1824 to 1825). An attempt was made in that conven- 
tion to repeal the clause authorizing the reference of questions to the judges. 
Judge Story, who was chairman of the committee on the judiciary of which 
C. J. Shaw and J. Lincoln were also members, made a report on the questions 
criticizing the reference of questions to judges. In discussing the questions 
before the convention, Judge Story further criticized the practice. In their 
address to the people the constitutional convention went on record as opposed 
to the practices. Although the convention favored the repeal, the people 
refused to adopt their view. Hugo Dubuque, The Duty of Judges as Con- 
‘titutional Advisers, 24 Amer. L. Rev. 391-393 (1890). 
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In 1853, another constitutional convention was assembled.” 
A second attempt was made to eliminate the advisory practice 


79 
72 


by distinguished members of the legal profession.*” Among 


other arguments presented were criticisms that the provision 
was in conflict with the Declaration of Rights, which expressly 
provided for the independence™ and the separation of the sev- 


™! Debates Massachusetts Conventions, 1853, p. 4 (Boston, 1853). 
72 “Among the eminent lawyers of this convention were the late Sidney 
Bartlett, Rufus Choate, Marcus Morton, Jr., the present chief justice of 
Massachusetts, and his father, Marcus Morton, Sr., who had been on the 
supreme bench from 1825 to 1840, when he was elected governor; Robert 
Rantoul, who sat in the convention of 1820; the late Otis P. Lord, afterwards 
judge of the Supreme Court from 1875 to 1882; Professor Simon Greenleaf, 
the famous author of the work on Evidence, etc.; Benajmin F. Butler; P. 
Emory Aldrich (then) judge of the Massachusetts Supreme Court and author 
of a valuable work on equity; Charles Sumner and Henry L. Dawes, United 
States senators; and Joel Parker, formerly chief justice of the New Hampshire 
The then chief justice of Massachusetts offered a resolution 


> 


Supreme Court.’ 
in the convention for the repeal of the section requiring the judges to advise 
the departments. The chairman of the judiciary committee also made a report 
in favor of repeal which was unanimously concurred in by the committee, 
which included Judge Lord, Sidney Bartlett, and Simon Greenleaf. Hugo 
Dubuque, The Duty of Judges as Constitutional Advisers, 24 Amer. L. Rev. 
393-395 (1890). 

*8 This opinion was apparently not shared by the men who adopted the 
Massachusetts constitution of 1780. These men were strongly in favor of the 
independence of the judiciary. In fact the dependence of colonial judges 
upon the Crown was one of their chief causes of complaint against the English 
government. John Adams, second president of the United States, who drafted 
the Constitution of Massachusetts, was particularly active in advocating the 
necessity of the independence of the judiciary. In 1773, he had a strong con- 
troversy on this point with one General Brattle. Referring to his arguments 
in his diary, he said: ‘These papers accordingly contributed to spread correct 
opinions concerning the importance of the independence of the judges to 
liberty and safety and enabled the convention of Massachusetts in 1779 to 
adopt them in the constitution of the commonwealth. * * * The principles 


developed in these papers have been generally, indeed, almost universally 
prevalent among the American people from that time.” See J. Adams, Life 
and Works, pp. 316, 317. Samuel Adams was also a great advocate of the 
independence of the judiciary. See Samuel Adams, Life and Works, pp. 80 
et seq. In short, there is considerable evidence to support the assumption that 
the framers of the Massachusetts constitution of 1780, did not believe that 
the clause requiring the judges to give advice to the other departments inter- 
fered with the independence of the judiciary. See Hugo Dubuque, iid, 
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eral branches.”* It was also argued that judges might be drawn 
“into the vortex of politics”; that they might be called upon 
“to decide questions of law affecting private rights without the 
parties * * * having an opportunity of being heard”; that the 
“judges’ decisions might deeply affect the rights of individuals 
without their having the opportunity to be heard”; that the 


**In the constitutions of most states, writes Hugo Dubuque, there is an 
express provision to the effect that the three coordinate branches of the govern- 
ment shall be independent of each other, and where it is not so provided, he 
adds, a distribution of power is so defined as to be tantamount to an express 
provision to that effect. But he points out that in seven states the judges are 
required to give opinions to the other departments under the constitution. 
This demonstrates, he contends, that it was never meant that such requirement 
should conflict with the principle of the absolute separation of the three 
branches. “When their opinions are requested under the constitution,” he 
says, “the judges become the constitutional advisers of the other department; 
and their opinions have not the binding force of adjudications, like decisions 
given by them in the regular course of judicial proceedings. In other words, 
they do not give their opinion as a court, but they act individually, as official 
advisers, in the same manner as the judges in England become the King’s 
counsel or advisers, in matters of law, when called upon to assist the king or 
the House of Lords.” (1 Cooley’s Blackstone, 229; 1 Coke’s Int. 110. See 
the valuable pamphlet of Professor J. B. Thayer, Legal Effect of Opinions of 
Judges, Boston, 1885). Hugo Dubuque, ibid, p. 374. 

In the case of State v. Baughman, 38 Ohio St. 455 (1882), the 
Supreme Court of Ohio held that it was limited in its power to the decision 
of such questions as properly arise in the due course of law, in a judicial pro- 
ceeding within its jurisdiction and Judge Johnson speaking on the matter of 
advisory opinions repeated many of the arguments used above. He said in 
part, “To be a judicial settlement the question decided must arise in a judicial 
proceeding, properly before a court of competent jurisdiction. The division 
of the powers of the state into legislative, executive, and judicial, and the 
confiding of these powers to distinct departments is fundamental. 

“It is essential to the harmonious working of this system that neither of 
these departments should encroach on the powers of the other. If the judiciary 
were to assume to decide hypothetical questions of law not involved in a judi- 
cial proceeding in a cause before it, even though the decision would be of great 
proceeding in a cause before it, even though the decision would be of great 
value to the general assembly in the discharge of its duties, it would neverthe- 
less be an unwarranted interference with the functions of the legislative 
department that would be unauthorized and dangerous in its tendency. Not 
only this, but it would be an attempt to settle questions of law involving the 
rights of persons without parties before it, or a case to be decided in due process 
of law, thus violating that provision of the Bill of Rights which declares that 
every person shall have a remedy for an injury done him by due course 
of law.” 
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judges were “called upon to give an opinion when loaded down 
with labor”; that “the judges have to put off all other things 
and attend to this, as well as they may, without a hearing, with- 
out argument, and without time to investigate the authorities.” 

The voters of Massachusetts, apparently, were not im- 
pressed with the weight of these contentions, for when the ques- 
tion of repealing the advisory opinion clause was submitted to 
them at the polls it was defeated, and the constitution of Massa- 
chusetts stands on this question today as it did in 1780 when it 
was originally adopted.” 

The Massachusetts experiment takes on an increased inter- 
est, when observed in the light of our national experience. The 
contrast is striking. At a very early date in our national history 
it was decided that the doctrine of the separation of powers and 
the nature of the federal judicial power, would prevent the 
imposition of the practice upon the Supreme Court of the 
United States. An attempt was made in the federal convention 
of 1787 to confer upon the executive and Congress the right to 
require opinions from the Supreme Court.” This attempt 
failed. 

7° “Tt is worthy of note,” writes Hugo Dubuque in 1890, “that notwith- 
standing what has been said against this provision, in and out of the Conven- 
tions, it has stood the test for one hundred and nine years in the Massachusetts 
constitution, and we are yet to be referred to the harm which has resulted 
from its application. The possibility of an abuse is an argument for the enact- 
ment of repeal, but not for a particular construction of a law. In one instance 
alone has an extra-judicial opinion in Massachusetts been reversed. (Op. Jus- 
tices, 8 Mass. 547. The judges here held that even when the president called 
out the militia, under U. S. Const., Art. 2, sec. 2, the several governors could 
judge for themselves of the exigency, as chief commanders of the State's 
militia. Such a view in the face of the clear provision of the U. S. Constitu- 
tion could not stand. See Martin v. Mott, 12 Wheat. 19). But many more 
judicial opinions in cases assigned during the last century have suffered the 
same fate; and that, too, at the hands of the same court and often of the same 
judges. (See Bigelow’s Overruled Cases, Williams’ Mass Citations; Desty’s 
Federal Citations). Dubuque, [did, pp. 393-395. 

"7 See Max Farrand, Records of the Federal Convention, 3 Vols. (New 
Haven, 1911, Vol. 11, p. 341). The clause, which was proposed by Mr. 
Pinkney, was a verbatim copy of the corresponding part of the Massachusetts 
convention adopted seven years before. It read as follows: “Each branch of 
the legislature as well as the Supreme Executive shall have the authority +o 
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Although the constitution did not impose the duty upon the 
Court, President Washington, who presided over the Constitu- 
tional Convention, deemed it quite proper to request an advis- 
ory opinion in 1793.'° Apparently he was not certain about the 
matter until Chief Justice John Jay declined to accede to his 
request.’” The incident arose out of the difficulties resulting 
from Citizen Genet’s handling of the Little Democrat in defi- 
ance of the American government. At a meeting of the cabinet, 


require the opinions of the Supreme Court upon important questions of law, 
and upon solemn occasions.” Nothing came of this attempt however. See 1 
Elliot, Debates on the Federal Constitution, 250. In the Federal Constitution 
of 1787 while the power of declaring laws unconstitutional was recognized, 
the limits of the power were also admitted. “In trying to make the judges 
revise all legislative acts before they took effect, James Wilson pointed out 
that laws might be dangerous and destructive, and yet not so unconstitutional 
as to justify the judges in refusing to give them effect. 5 Elliot Debates, 344.” 
J. B. Thayer, The Origin and Scope of the American Doctrines of Comstitu- 
tional Law, 7 Harv L. Rev., 140-141 (1893). See also Madison’s Journal of 
the Federal Convention. (Scott’s ed.) 558-559. 

78 Charles Warren asserts that while the impression was prevalent at that 
time that the President had the right to seek the opinion of the judges on 
questions of law, his move to do so, was the cause of much adverse criticism 
in the Pro-French newspapers, one of which commented as follows: “It is 
said that the judges have convened to assist the understanding of our executive 
on the treaty between France and the United States. It is strange that lawyers 
should be supposed capable of deciding upon common sense and plain Jan- 
guage; for such is the treaty.” (National Gazette, July 29, 1793, letter signed 
‘Jubal’.) The Supreme Court in United States History, Vol. 1, p. 109. 

79In 1790 Chief Justice Jay indicated his unwillingness to permit the 
Court to express its judicial opinion except in a case litigated between parties 
in a regular judicial proceeding. The incident occurred when Alexander 
Hamilton, then secretary of the treasury, suggested that all the branches of 
the government express opposition to the Virginia Resolutions. “At this time,” 
writes Charles Warren, “‘excitement ran high, both in Congress and in the 
Nation, over the projected legislation for assumption of State debts and 
redemption of the public debt. The Virginia House of Representatives had 
passed Resolutions terming the latter bill as ‘dangerous to the rights and sub- 
versive to the interests of the people and demands the marked disapproval of 
the General Government,’ and denounced the bill as ‘repugnant to the Consti- 
tution of the United States, as it goes to the exercise of a power not expressly 
granted to the General Government.’ 

“¢This is the first symptom,’ writes Hamilton, ‘of a spirit which must 
either be killed or it will kill the Constitution of the United States. I send 
the resolution to you that it may be considered what ought to be done. Ought 
not the collective weight of the different parts of the Government to be 
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writes John Marshall, it was determined “to request the an- 
swers of the judges of the Supreme Court of the United States 
to a series of questions comprehending all the subjects of differ- 
ences which existed between the executive and the minister of 
France relative to the exposition of the treaties between the two 
countries.”*” 

In accordance with this plan, Jefferson wrote a letter** on 
July 18, 1793, asking the judges whether the President might 
seek their advice on questions of law.*” Some twenty-nine ques- 
tions were submitted to the judges at this time. On August 8, 
1793, the justices refused to grant the request.** They found 
“strong arguments against the propriety of our extra-judicially 


employed in exploding the principles they contain? This question arises out 
of sudden and undigested thought.’ 

“Jay replied in cool and restrained language that he considered it unde- 
sirable to take any action! ‘Having no apprehension of such measures, what 
was to be done appeared to be a question of some difficulty as well as impor- 
tance. To treat them as very important might render them more so than | 
think they are. The assumption will do its own work; it will justify itself 
and not want advocates. Every indecent interference of State Assemblies will 
diminish their influence; the National Government has only to do what is 
right, and if possible, be silent. If compelled to speak, it should be in few 
words, strongly evinced of temper, dignity, and self-respect’.” The Supreme 
Court in United States History, Vol. 1, pp. 52-53. On p. 110 of the same 
book, however, are newspaper reports that would seem to indicate that John 
Jay did grant something in the nature of an advisory opinion in 1792. Accord- 
ing to this report the Trustees of the National Sinking Fund comprising the 
Vice-President, the Secretary of State, Treasury, Attorney General, and the 
Chief Justice asked from Chief Justice Jay an opinion as to the constitution- 
ality of the law, and Jay rendered a written opinion, March 31, 1792, N. Y. 
Daily Adv., March 9, 1793. 

8° John Marshall, Life of George Washington, pp. 432-441. 

8! Warren, The Supreme Court in United States History, Vol. 1, p. 108. 

82 Jared Sparks, Writings of George Washington, 12 Vols., Boston, 1834- 
1838, Vol. X (1836), appendix XVIII; Charles Warren, The Supreme Court 
in United States History, Vol. 7, pp. 108 et seg.; Muskrat v. United States, 
219 U.S. 346, 354 (1911). 

53 It is interesting to note that the twenty-nine questions asked were difh- 
cult to answer, coming as they did in a time of high political excitement, when 
passions were at a fever heat. Professor Thayer suggests that if the questions 
had been “brief and easily answered the Court might, not improbably, have 
slipped into the adoption of a precedent that would have engrafted the English 


Thayer, Legal Essays, p. 54. 


usage upon our national system.” 
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deciding the questions alluded to, especially as the power given 
by the constitution to the President, of calling on the heads of 
departments for opinions seems to have been purposefully as 
well as expressly united to the executive departments.” 
“Considering themselves merely as constituting a legal tri- 
bunal for the decision of controversies brought before them in 
? wrote John Marshall, “those gentlemen deemed 


it improper to enter the field of politics by declaring their opin- 
9985 


legal form,’ 


ions on questions, not growing out of the case before them 
Since that time the Supreme Court has refused to give such 
opinions, even when they are brought forward in the guise of 


formal legislation.** It limits its work to actual litigation inter 


partes. It bases its policy on its conception of the requirements 


of the separation of powers, and on the constitutional provision 


< 


as to the “judicial power,” which extends to “cases and contro- 


versies.””’ Its consideration of constitutional matters is accord- 
ingly limited to the determination of questions arising in liti- 


84 Correspondence and Public Papers of John Jay, Vol. Ill, 488, 489. 

85 John Marshall, Life of George Washington, p. 441. 

86 See a series of decisions from Hepburn’s Case, 2 Dall, 409 (U.S.) 
1792 to Muskrat v. United States,‘219 U.S. 346 (1911); Burdick, Law of 
the American Constitution, (1924), pp. 132-135. The High Court of 
Australia also refuses to render “advisory opinions,” for similar reasons. See 
Luna Park Ltd. v. Commonwealth of Australia, 32 Comm. L. R. 596 (1923). 

87 The Federal Judiciary can be called upon to decide controversies 
brought before them in legal form; and therefore are bound to abstain from 
any extra-judicial opinions upon points of law, even though solemnly suggested 
by the executive.” Story’s Commentaries on Constitution, 5th ed. sec., 1§71. 
See also Muskrat v. United States, 219 U.S. 346, 356 (1911), in which 
Mr. Justice Day says: ““The exercise of the judicial power is limited to 
‘cases’ and ‘controversies’. Beyond this it does not extend and unless it is 
asserted in a case or controversy within the meaning of the Constitution, the 
power to exercise it is nowhere conferred.” See comment by Charles E. 
Hughes in 45 Amer. Bar. Assn. Reports, 266. For an interesting discussion 
of the American practice by a Canadian jurist who opposes the advisory 
opinion see the remarks of Justice Idington in J” the Matter of a Jurisdiction 
of a Province to Legislate Respecting Abstention from Labour on Sunday, 
35 Can. Supreme Court, 581 (1905), (Reference by Governor General in 
Council), at p. 604. 
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gated cases.** However, it has never been difficult to raise a 
test case.” 

It is interesting to speculate as to what the result would 
have been if the court, in the words of Thayer, had “slipped 
in” to the practice of rendering advisory opinions in 1793. Some 
observers believe that if the practice had been adopted the Su- 
preme Court would have been dragged into one political con- 
troversy after another and would have suffered a terrific loss 
of prestige as a result.”” Other observers, including Mr. Beck, 

88 James M. Beck asserts that the Supreme Court gave an advisory opinion 
in the administration of President Monroe on the question as to the power of 
the Federal Government to make appropriations for improvements wholly 
within a state. The Future of the Supreme Court; an address delivered at the 
Annual Dinner of the Pennsylvania Society of New York, Dec. 20, 1924, 
p. 16. (Pamphlet published by Allen, Lane, and Scott, Philadelphia). 

8° Mr. Beck points out that as early as Washington’s Administration the 
“test” case was in use. At that time Alexander Hamilton wanted to secure the 
opinion of the Supreme Court as to the nature of a direct tax. With that 
object in mind he created a fictitious case of a supposed owner of 125 “char- 
iots’” and the Government paid the counsel for both parties. James Beck, 
ibid, p. 15. Mr. Walter F. Dodd in discussing the steadily increasing number 
of cases involving constitutional questions as they affect state government says: 
“In view of the increased frequency with which Courts pass upon the validity 
of statutes, it is natural that they should have weakened the early doctrine 
that the question of constitutionality should be decided only as an incident 
to the determination of a bona fide controversy between parties. For a number 
of years, questions of constitutionality have been largely decided in cases 
where a person adversely affected by a statute seeks an injunction to prevent 
its enforcement, or where a person beneficially affected seeks a mandamus to 
compel action under the statute. The issue of constitutionality in most cases of 
this kind is the sole issue presented for the Court’s determination, and the case 
is made for the sole purpose of determining that issue.” (This attitude is 
indicated by the United States Supreme Court in H/ygrade Provision Co. vy. 
Sherman, 266 U.S. 497 (1925). There the court permitted the use of an 
injunction to contest the validity of a New York law punishing persons who 
sought to sell “kosher” meat when it was not actually such. Declaratory judg- 
ment acts are now coming to be used in the same manner as injunctions). This 
is now well recognized by counsel in almost all of the cases involving the 
validity of important statutes. Instead of being an incident, the issue as to 
the validity of the statute is the whole case. Dodd, State Government (2nd 
Ed.), 1928, p. 129. 

99 «By the firm stand thus taken at so early a stage in the career of the 
new Government, and by declining to express an opinion except in a case 
duly litigated before it, the Court established itself as a purely judicial body; 
and its success in fulfilling its function has followed its adhering to this exclu- 
sive method of deciding questions of law and of the constitutionality of 
statutes.” Warren, The Supreme Court in United States History, Vol. 1, 
p. Tit. 
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believe the adoption of the practice would have worked incal- 
culable gain for the nation. “Massachusetts,” says Mr. Beck, 
“has had this procedure for more than a century and its highest 
court, far from losing its prestige and reputation, ranks second 
to none among the State judiciaries.”’’ “One such fact,” he 
adds, “is worth a thousand theories.” 

The procedure required would be simple enough if the 
Massachusetts practice were to be followed. The President, by 
written request, or either house of Congress by resolution, could 
submit to the judges of the Supreme Court a number of ques- 
tions affecting a proposed measure or action. Answers could be 
given by the judges collectively or seriatim. In giving these 
answers the justices would not be acting as a court,” but as the 
constitutional advisers of the other departments of govern- 
ment.”* The opinions given would be those of the individual 
judges and not the opinion of the Court.” They would not be 
binding in later litigation under the rule of stare decisis but 
would undoubtedly be considered carefully and exercise a strong 


influence upon the court’s action.”” Moreover, the judges could 


%1 James M. Beck, The Future of the Supreme Court, p. 21. 

92 James M. Beck, The Future of the Supreme Court, p. 21. 

®3 In Colorado, it is claimed that the judges act as a court. This is at 
variance with the practice elsewhere. See /u Re Senate Res., 12 Col. 466, 21 
Pac. 479 (1889); see also Green v. Comm., 12 Allen (Mass.) 155 (1886); 
Answer to the Justices, 95 Me. 564, 51 Atl. 224. See J. B. Thayer, The 
Nation, Dec. 12, 1889, pp. 476-477. 

°4 There is a well-defined distinction between judges acting as a court 
and in the capacity of an adviser. The former adjudicates, settles, and decides; 
the latter gives an opinion upon questions propounded, he throws upon them 
the light of his learning. (See Legal Effect of Opinions by Judges, by Prof. 
J. B. Thayer, Dean of Harvard Law School, 1885). The moment a court 
ventures to substitute its own judgment for that of the legislature in any case 
where the constitution has vested the legislature with power over the subject- 
matter, that moment it enters upon a field where it is impossible to set limits 
to its authority, and where its discretion alone will measure the extent of its 
interference. (Cooley’s Const. Lim., 201 and cases cited). And there is 
great force in the statement of Judge Cooley, that ‘courts, (judges) cannot 
run a race of opinions upon points of right, reason and expediency with the 
law-making power.’ (ibid, p. 204.” Hugo Dubuque, iid, pp. 395-396. 

* See Reply of Judges of the Supreme Court to the General Assembly, 
33 Conn. 586. 

6 See Loring v. Young, 239 Mass. 349, 361 (1921). 
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refuse to express an opinion when they saw fit. At least, judges 
in Massachusetts,’’ Maine,”* Missouri,” and Colorado,” have 
frequently exercised the right to pass upon the reasonableness 
of the demand made upon them. Furthermore, the Supreme 
Court could limit the scope of its duty in this connection by 
that the question 


101 


requiring that no private rights be involved; 
be publici juris and framed with sufficient definiteness; that no 
questions of fact be in issue;*** and that no question of a nature 
affecting private interests be considered.*”” 

While the procedural requirements of the practice present 
little difficulty, it is not so clear that the adoption of the practice 
in 1793 would have worked the beneficial results claimed for it. 
When it is argued that the practice permits the prompt settle- 
ment of legal doubts and avoids the waste of enacting legislation 
which the courts subsequently invalidate, it is assumed, appar- 
ently, that the Supreme Court’s opinions in advance of legisla- 
tion will grind out controlling legal principles, which will re- 
But the workings of the 


solve all doubts for good and all.’” 

%7 Answer of the Justices, 148 Mass. 623 (1889). 

° Answer of the Justices, 95 Me. 564 (1901). 

°° In re N. Mo. Ry., 51 Mo. 586 (1873). 

199 Interrogatories of the Senate, 54 Col. 166 (1913). 

'°l O pinion of the Court, 62 N.H. 704 (1816); Opinions of the Justices, 
190 Mass. 611 (1906). 

102 Dinan v. Swig, 223 Mass. 516 (1916). 

103 In re Opinion of the Judges, 43 S. Dak. 645, 647 (1920). 

105 Judge Hutcheson points out some of the obstacles encountered by those 


searching for “perfect formulas, fact proof, concepts, so general, so flexible, 
i I § 


that in their terms, the jural relations of mankind can be stated.” The Judg- 
ment Intuitive: The Function of the “Hunch”? in Judicial Decisions, 14 
Corn. L. Q. 274. “The Jaw always has been, is now, and will ever continue 
to be, largely vague and variable. And how could this be otherwise? The 
law deals with human relations in their most complicated aspects. The whole 
confused, shifting, helter-skelter of life parades before it—more confused 
than ever, in our kaleidoscopic age.” 

“Even in a relatively static society, men have never been able to construct 
a comprehensive, eternized set of rules anticipating all legal disputes and 
settling them in advance. Even in such an order, no one can foresee all the 
future permutations and combinations of events; situations are bound to arise 
which were never contemplated when the original rules were made. How 
much less is such a frozen legal system possible in modern time.” Jerome 
Frank, Law and the Modern Mind, p. 6. 
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American constitutional system does not seem to bear this out. 
The record there shows clearly that attempts to deal with consti- 
tutional questions abstractly are bound to meet difficulties and 
result in conclusions that are quite unrelated to actuality. 

For constitutionality, as Felix Frankfurter points out, is 
* A completely frozen 


0 


not a fixed quality, nor can it ever be so.’ 
constitutional content would require an “infinite immobility of 
society.”"°’ We have never had that, and never will. We live 
in a world of change. “If a body of law were in existence ade- 


quate for the civilization of today,” says Justice Cardozo, “it 


could not meet the demands of the civilization of tomorrow.” 


Constitutional content is necessarily variable."”” It is being con- 
stantly overhauled, and adapted to the realities of ever-changing 


110 


social, industrial, and political conditions."*® In consequence, 


some of the most important cases decided by the Court are re- 
solved into a judgment upon the facts. The cases which are 
frequently most important are concerned not with legal prin- 
ciples, but the application of admitted principles to complicated 
and elusive facts.*™ 

The truth of this statement can be best realized by a “study 
of the two thousand odd cases which have spun meaning out of 
the Delphic phrase ‘without due process of law’.”"* The 
method of the Court in these cases is the empirical one of prick- 
ing out a line by the “gradual approach and content of decisions 


106 Felix Frankfurter, A Note on Advisory Opinions, 37 Harv. L. Rev. 
1004-1005 (1924). 

107 Demogue, Analysis of Fundamental Legal Notions, Vol. 7, Modern 
Legal Philosophy Series, P- 445- 

18 Cardozo, Paradoxes of Legal Science, pp. 10-11. 

109 “New instruments of production, new modes of travel and dwelling, 
new credit and ownership devices, new concentrations of capital, new social 
customs, habits, aims, and ideals—all these factors of innovation make vain the 
hope that definite legal rules can be drafted that will forever after solve all 
legal problems.”’ Jerome Frank, Law and the Modern Mind, p. 6. 

110 Rexford G. Tugwell, “The Ideas Behind the New Deal,” New York 
Times Magazine, July 16, 1933. 

111 Frankfurter, bid, pp. 1004-1005. 

2 See Frankfurter, ibid, pp. 1004-1005; see also Charles M. Hough: 
Due Process of Law Today, 32 Harv. L. Rev. 218. 
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3 


or defining by a gradual process of 
"“* Indeed there is small choice in the 


on the opposing side”;” 
“inclusion and exclusion.’ 
matter. The constitutional questions raised here cannot be 
solved in terms of vague abstractions.’*” Broad and indetermi- 
nate concepts like “due process” and “liberty” take on meaning 
only when construed in terms of human facts. 

The same principle operates when we attempt to ascertain 
the nature, scope, and limitations of the “commerce” clause; 
involving as it does the delicate problem of dividing power 
between the state and nation.""” The “commerce” clause from 
Gibbons v. Ogden in the days of the steamship to the Schechter 
case in the days of the aeroplane has had a highly variable 


117 


meaning.''’ Since cases involving the “due process” clause and 


the “commerce” clause have been the most prolific source of 
litigation for the Supreme Court since the Civil War,’** the con- 
clusion is inescapable, that the stuff of most of our constitutional 
controversies are facts and judgments upon facts; and that it 
would be impossible to resolve them in the dim, nebulous, half- 


world of abstraction.*”” 

113 Noble State Bank v. Haskell, 219 U.S. 104 (1911). 

4 Hurtado v. Calif., 110 U.S. 516 (1880). 

45 “Concepts like ‘liberty’ and ‘due process of law’ are too vague in 
themselves to solve issues. They derive meaning only if referred to adequate 
human facts. Facts and facts again are decisive. They are either present-day 
facts, or ancient facts clothed by the universalizing instinct of man to look 
like principles. Not the least of constitutional exploded facts persisting as 
legal assumptions.” Felix Frankfurter, A Note on Advisory Opinions, 37 
Harv. L. Rev. 1004-1005 (1924). 

16 Mr. Walter Lippman has discussed some of the difficulties involved in 
any attempt té reduce to writing a distribution of power between the states 
and the nation within the federal system, that will be clearly definitive. “A 
Way to Commit Suicide,” Today, July 27, 1935. See also, Raymond Moley, 
“A Reply to Mr. Lippman,” Today, August 3, 1935. For Mr. Lippmann’s 
rebuttal, see “A Reply,” Today, August 31, 1935. For Mr. Moley’s sugges- 
tion with regard to a constitutional amendment, see “Beyond the NRA,” 
Today, June 8, 1935. 

"7 Walter Lippman, “A Reply,” Today, August 31, 1935, p. 3. 

48 Frankfurter and Landis, The Business of the Supreme Court. 

m9’ <°The reports are strewn with wrecks of legislation considered in 


vacuo and torn out of the context of life which evoked the legislation and 
alone made it intelligible. (See Roscoe Pound, Liberty of Contract, 18 Yale 
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Another weakness of the practice is discernible when ques- 
tions are submitted to the judges with regard to the validity of 
proposed legislation. Legislation by the very nature of things 
is an experimental process. Engaged in the difficult task of con- 
triving a design for the future, legislators largely base their 
efforts on probabilities. “Every year, if not every day,” re- 
marks Justice Holmes, “we have to wager our salvation upon 
some prophecy based upon imperfect knowledge.”"” This cer- 
tainly applies to the work of legislators. Building on their 
hopes and fears and not on demonstrated facts, they need every 
opportunity for putting their prophecies to a test. But when the 
question of the constitutionality of proposed legislation is sub- 
mitted to the judges for an advisory opinion, rather than the 
question of the validity of the finished statutory product which 
has passed through the “beneficent ordeal” of public discussion, 
legislative debate and analysis, plus deliberate enactment, they 
are not receiving that opportunity. 

In this circumstance the judges are considering legislative 
doubts rather than legislative convictions. This procedure, 
Felix Frankfurter believes, deprives the legislator of his fullest 
creative opportunity, since facts may be established in favor of 
measures after their enactment which could not possibly be 


brought forward previous to that time.’*’ “Nothing changes 


L. J. 454; Felix Frankfurter, Hours of Labor and Realism in Constitutional 
Law, 29 Harv. L. Rev. 353). These are commonplaces. But they are the 
heart of the matter of American constitutional law. A failure scrupulously 
and persistently to observe these commonplaces jeopardizes the traditional 
American constitutional system more than all the loose talk about “usurpation.” 
(Lack of historical scholarship, combined with fierce prepossessions, can alone 
account for the persistence of this talk. One would suppose that, at least, 
after the publication of Beard, The Supreme Court and the Constitution, 
there would be an end to this empty controversy.” Frankfurter, A Note on 
Advisory Opinion, 37 Harv L. Rev. 1002-1003 (1924). 

120 Abrams v. U. S., 250 U.S. 623; Lief, The Dissenting Opinions of 
Mr. Justice Holmes, p. 50. 

#21 Mr. Frankfurter points out that the accidents of litigation may give 
time for the vindication of laws which a@ priori may run counter to deep pre- 
possessions, or speculative claims of injustice. He calls attention to National 
Union Fire Insurance Co. v. Wanberg, 260 U.S. 71, 77 (1922), where it 
was said: “The statute here in questions has been enforced since 1913, and 
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more easily than statutes intended by their own expressions to 
be eternal,” says Demogue, “for nothing runs greater risk of 
becoming out of date, of accommodating itself badly to new 
circumstances.”"*” This rule works both ways, however, and 
time may vindicate some statutes which might have been choked 
out at the beginning by an advisory opinion which could not 
hope to foresee all the possibilities involved. 

Another defect of the practice concerns the technique in- 
volved. It is one thing to appraise the validity of legislation, or 
legislative authority, in the ordinary process of adjudication; 
and something quite different to attempt the same task by the 
advisory practice. In all jurisdictions, jurists faced with the 
perplexing problem of formulating an opinion in advance of 
litigation have forcibly expressed the inadequacy of their posi- 
tion. Their statements have such a convincing ring that one 
wonders whether an opinion given in such an unfavorable 
atmosphere would not cause more damage to all concerned than 
the slower moving practice of testing the measure after it was 
on the books.” If in the one case there are wastes involved in 


it does not seem to have driven companies out of the hail insurance business, 
an indication that they are able profitably and safely to adjust themselves and 
their methods to its requirements.” A Note on Advisory Opinions, 37 Harv. 
L. Rev. 1005-1006 (1924). Incidentally, it may be remarked that some 
observers assert that the strategy of New Deal lawyers in delaying decision of 
constitutionality, was apparently predicated on the philosophy that what may 
be of questionable validity today, may tomorrow be difficult to overthrow. 

122 “Analysis of Fundamental Notions,” Modern French Legal Philoso- 
phy, p- 452 

123 “Even on technical questions concerning merely the internal structure 
of government} ill-considered advisory opinions before the event may become 
millstones around the necks of succeeding generations. Chaffee has kindly 
called attention to Im re The Constitutional Convention, 14 R.1. 649 (1883), 
which has been an effective obstruction to the modernization of the Rhode 
Island Constitution of 1842. See Jameson, Constitutional Conventions, 4th 
ed., sec. 450 et seg.; Opinion on the Calling of a Constitutional Convention 
in Rhode Island (pamphlet by G. T. Brown et a/). In this opinion the 
Rhode Island Supreme Court advised the General Assembly that the Rhode 
Island Constitution of 1842 could not be organically revised by the people 
through a Constitutional Convention and that changes in the Constitution 
could only be secured by submission through the legislature of specific amend- 
ments, lack of which requires a three-fifths majority of the electors for its 
ratification.” F. Frankfurter: A Note on Advisory Opinions, 37 Harv. L. 
Rev., 1008-1009 (1924). 
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closing the barn-door after the horse is stolen, in the other case 
there is the possibility of an opinion which has not been well 
considered. 

If the judges lack competent legal assistance and have little 


time for mature deliberation, they cannot be held altogether 


4 


responsible if ill-considered opinions result.*** In some states 


the attorney general is supposed to render assistance to the 
judges upon request, but in practice very little assistance from 
counsel has been given.’ This is an important fact, for our 
courts have always depended greatly on the researches of coun- 
sel in arriving at their own conclusions. The lawyer’s réle in 
adjusting law to changing needs has been no small one. “Web- 
ster,” says Karl Llewellyn, “not Marshall, made the Dart- 
mouth College case.””** 

With no argument of counsel, with no searching investiga- 
tion of the principles involved, the judges can arrive at a con- 
clusion only by consulting among themselves and comparing 
their several views on the matters.’** This does not seem to be a 


#24“Tn the attitude of court and counsel, in the availability of facts 
which underlie litigation,” says Felix Frankfurter, “there is a wide gulf 
between opinion in advance of legislative or executive action, and decisions in 
litigation after such proposals are embodied in law or carried into execution.” 
Social Science Enc yclopedia, p. 478. 

2° Karl Llewellyn has assembled an impressive list of highly important 
legal contrivances which have been created by the engineering skill of the 
lawyer. He shows the lawyers shaping the thousands of uses of the law of 
trusts; producing the bond that forms the basis of the investment market; 
maneuvering by way of trusts the first great consolidations; making party 
politics a possibility, and so on ad infinitum. Bramblebush, p. 152. 

126 “Growth in law, especially growth in case law, has been attributed too 
lightly in most legal writings to the courts. I would neither deny or belittle 
the part that courts play in that growth. But how many judges do you know, 
of whom it may be said as it once was of Holmes, ‘the trouble with that fellow 
is that he is always deciding cases on points that were not raised in the briefs 
of either side’? How many judges do you know whose analysis of the case 
and of the situation is a major fresh creation, a ‘Let there be light,’ rather 
than the lesser type of building which consists in merely modifying the theory 
of one advocate or of the other? The job of choosing wisely between the 
inventions of counsel is a difficult one. The job of consistent wise choice is 
tremendous, yet it is not of itself the major work. That has been done, 
consistently, continuously by the bar.” Bramblebush, p. 153. 

127 See Reply of Judges of the Supreme Court to the General Assembly, 
33 Conn. 586. 
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very satisfactory arrangement. Then, too, when the advisory 
practice is made a part of a court’s procedure, the burden of 
work imposed on the judges is bound to be increased."* The 
effect of this is obvious. With less time and attention to give, 
the quality of their work is bound to suffer.’*° 

Perhaps some of the difficulties mentioned can be overem- 
phasized. The political implications of the practice cannot be 
easily overlooked. Wherever and whenever the practice has 
been suggested or put into effect it has been opposed on the 
ground that it tended to involve the judges too intimately in 
matters of policy. The result of this involvement, it is claimed, 
weakened confidence in the disinterestedness of the judicial 
function, and also weakened the responsibility of the legislature 
and the people, who seem quite willing to pass the burden to 
the judiciary. 

It is interesting to note that observers as widely removed as 
Sir Henry Maine and Alexis De Tocqueville have urged the 
importance of keeping the Supreme Court a strictly judicial 
body. Fearing the political effects of a different system, they 
would have the court exercise its power of measuring constitu- 

128 “In Nebraska the Attorney General and not the Supreme Court is the 
legal adviser of the Executive and Legislative departments. We are aware 
that this Court has, in some instances, assumed to answer questions submitted 
by other branches of the State Government, and then I, with much reluctance, 
assented. The Court is now burdened with business. The number of suits 
brought annually to this Court has so increased that the last legislature created 
a Supreme Court Commission to assist in the disposal of the numerous cases 
on the docket, and it seems to me, in justice to litigants, who have actions 
pending, it is time for the Court to call a halt, and entertain jurisdiction 
only in causes where the same is conferred by the Constitution.” Remarks 
of Justice Norval in 37 Neb. 435. 

129 Professor Updegraff believes that objections to the advisory opinion 
practice cannot be sustained on the grounds that the court must act as both 
court and counsel, without the assistance of either brief or argument. He 
believes that steps could easily be taken to supply all the assistance necessary 
in this connection. Neither is he impressed with the argument that the prac- 
tice would tend to overburden the court. Here again, he believes, steps could 
be taken to supply the courts with all the assistance necessary to adequately 


meet any additional burdens cast upon them. Paul C. Clovis and Clarence 
Updegraff, Advisory Opinions, 13 lowa L. Rev. 188 (1928). 
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tionality, only in deciding a given case."*® “The process is 
slower,” says Sir Henry Maine, “but freer from suspicion of 
pressure and much less provocative of jealousy than the submis- 
sion of broad and emergent political propositions to a judicial 
body 99131 

De Tocqueville strikes a similar note. “The American 
judge,” he says, “is brought into the political arena indepen- 
dently of his own will; he only judges the law because he is 
obliged to judge a case. The political question which he is 
called upon to resolve is connected with the interest of the 
parties, and he cannot refuse to decide it without abdicating the 
duties of his post.”"** Under these circumstances, he thinks, 
constitutional pronouncements upon political questions are much 
less likely to arouse distrust and criticism than if the court de- 
cided such questions without parties in controversies. 

While it is a difficult and unsatisfactory task to discuss such 
a broad concept as “popular responsibility” and the effect the 
advisory practice may have upon it; it is a subject, nevertheless, 
that deserves careful attention. James Bradley Thayer, a close 
student of the American constitutional system, and equally 
familiar with the Massachusetts practice, held the view that the 
American system would operate most effectively if judicial 
activity was strictly limited insofar as it related to a review of 

8° In the language of Mr. Justice Mathews, the Court “has no jurisdic- 
tion to pronounce any statute either of a state, or of the United States, void 
because irreconcilable with the Constitution, except as it is called upon to 
adjudge the legal rights of litigants in actual controversies. In the exercise of 
this jurisdiction, it is bound by two rules to which it has rigidly adhered: 
one, never to anticipate a question of Constitutional law in advance of the 
necessity of deciding it (see Howatt v. Kansas, 258 U.S. 181 (1922)); the 
other, never to formulate a rule of constitutional law broader than is required 
by the precise facts to which it is to be applied.” Steamship v. Commissioner, 
113 U.S. 33, 39 (1885). 

131 Sir Henry Maine, Popular Government, (1885), p. 223; see also 
Simeon Baldwin, The American Judiciary, (1905), pp. 32-33. 

182 De Tocqueville, Democracy in America, Vol. 1, p. 129. 
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legislation.“** Like Holmes’ and many others’ he advocated 
a policy of judicial self-abnegation."*” Opposing any tendency 
which encouraged the people to look to the judiciary for the 
protection of their constitutional guarantees,’ he argued, that 
the people would have become more vigilant in their own be- 
half; if the habit of depending upon the judges, as the “guard- 
ians of their rights” was broken. 

preme Court can defend the Constitution”;*** since constitu- 
tional guarantees of one kind or another derive their force and 


In this general view, “it is a gigantic illusion that the Su- 


influence from the sanction and approval of the people. When 
that is withdrawn, they fail completely.” If the people through 
indifference, lack of understanding, or delibate choice, permit 
their constitutional guarantees to be abrogated, “a few judges 
and an ancient document” will never save them. The courts, 


183 “Tf the decision in Munn v. Illinois, and in the Granger cases, twenty- 
five years ago, and in the Legal Tender cases, nearly thirty years ago, had 
been different; and the legislation there in question, thought by many to be 
unconstitutional and by many more to be ill-advised, had been set aside, we 
should have been saved some trouble and some harm. But | venture to think 
that the good which came to the country and its people from the rigorous 
thinking that had to be done in the political debates that followed, from the 
infiltration through every part of the population of sound ideas and senti- 
ments, from the rousing into activity of opposing elements, the enlargement 
of ideas, the strengthening of moral fibre, and the growth of political experi- 
ence which came out of it all—that all this far more than outweighed any evil 
which ever flowed from the refusal of the Court to interfere with the work 
of the legislature. 

“The tendency of a common and easy resort to this great function now 
lamentably too uncommon, is to dwarf the political capacity of the people and 
to deaden its’sense of moral responsibility. It is no light thing to do that.” 
Thayer’s Marshall, 103, 110, and Legal Essays, (Boston, 1908), 39-41. 

134 See Lief, The Dissenting Opinions of Mr. Justice Holmes, p. 285; 
see also Silas Bent, Justice Oliver Wendell Holmes, pp. 184, 224, 225-26, 
342-343. 

135 Charles G. Haines, The American Doctrine of Judicial Supremacy, 
pp- 475-478. 

136 Maurice Finklestein, Judicial Self Limitation, 37 Harv. L. Rev. 338 
(1924); Melville F. Weston, Political Questions, 37 Harv. L. Rev. 296 
(1925). 

137 Thayer, Legal Essays, pp. 39-41 (1908). 

136 Amer. Bar Ass'n. Jour., p. 607 (Oct., 1934). 

139 Amer. Bar Ass'n. Jour. pp. 498-540 (Sept., 1933). 
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says Alexis De Tocqueville, are “the all-powerful guardians of 
a people which respects law but they would be impotent against 


»4° Tf the views of 


popular neglect or popular contempt. 
Thayer and De Tocqueville have weight, popular responsibility 
is weakened, insofar as the advisory opinion practice tends to 
increase the dependency of the people upon their judges. 

The Thayer suggestions merit careful attention. If fol- 
lowed, the courts of the country would resolutely adhere to 
first principles. “Let them consider,” he says, “how narrow is 
the function which the Constitutions have conferred on them— 
the office merely of deciding litigated cases; how large, there- 
fore, is the duty entrusted to others, and above all to the legisla- 
tures?”"** It is the legislature, he asserts, “which is charged 
primarily with the duty of judging of the constitutionality of 
its work.” Since the constitution generally gives them no au- 
thority to call upon a court for advice, and the courts may never 
be able to say a word, the legislatures, he believes, must decide 
for themselves. 


In most European countries, the guardianship of the con- 


<§ 


stitutions belongs to the legislatures, and “subject to a reversal 


by popular referendum or the election of a new assembly, the 


legislature determines the limits of its own authority and exer- 
cises control over the other departments of government.”*” 
While European experience may not assist us entirely, because 


140 “The peace, the prosperity, and the very existence of the Union were 
placed in the hands of these judges. Without their active cooperation the 
Constitution would be a dead letter. The Executive appeals to them for 
assistance against the encroachments on the legislative powers. The legislature 
demands their protection from the designs of the Executive. They defend 
the Union from the disobedience of States, the States from the exaggerated 
claims of the Union, the public interest against the interests of private citizens, 
and the conservative spirit of order against the fleeting innovations of democ- 
racy. Their power is enormous, but is clothed in the authority of public 
opinion. They are the all-powerful guardians of a people which respects law 
but they would be impotent against popular neglect or popular contempt.” 
De Tocqueville, Democracy in America, Vol. 1, pp. 191-192. 

141 Thayer, Legal Essays, pp. 35-41. 

142 Charles G. Haines: “Some Phases of the Theory and Practices of 
Judicial Review of Legislation in Foreign Countries,” American Political 
Science Review, Vol. XXIV, (Aug., 1930), pp. 591-592. 
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of basically different philosophies on the nature of the judicial 
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process,'*’ it can disprove the claim that a written constitution 
with limits on the power of government, becomes a mere “scrap 
44 


of paper” if not guarded and protected by the judiciary. For, 


as our foremost student of the subject points out, the experience 
in Belgium and Switzerland indicates “that legitimate private 
rights and privileges are likely to receive adequate protection 
without a judicial guardianship of the written Constitution.” 

If the holders of legislative power are careless, or ineffec- 
tive, the courts cannot improve the matter by attempting a func- 
tion not their own. On the other hand, as Thayer suggested, if 


143 “Whereas the doctrine of judicial review of legislation is regarded in 
the United States as a necessary requirement in the application of the theory 
of the separation of powers, in Europe such a doctrine is generally thought to 
involve a confusion, and not a separation of powers. Building on the principle 
that there are only two great functions of government, namely, to make and 
to execute the laws, and that of necessity these functions must be carried out 
with the closest unity and cooperation possible, the judiciary is considered 2s 
a subordinate agency of these functions operating more directly under the 
control and direction of the executive department. To allow the Courts to 
check either or both of the primary functions of the state is thought to make 
the judges masters over all of government. Instead of establishing through 
judicial review, as Americans contend, a government of law and not of men, 
European jurists argue that it is precisely because the law is supreme that the 
legislature is placed above the other powers. Supremacy must reside in one 
department of government, and to European thinkers both reason and experi- 
ence point to the legislature as the logical depository for supreme authority.” 
lbid, pp. 588-589. 

444 European jurists are inclined to believe that the review of legislation 
by the Courts places the judiciary in a position of supremacy. As they see it 
this raises the question as to whether jurists, or men engaged in political life, 
are better qualified to make such final decisions. 

“The decisive questions are these: From what class should be selected 
the men who exercise a supreme control in a country! Ought they to be 
exclusively jurists, or men engaged in political life? For there is a marked 
difference between the two classes. The traditionalist spirit is much more 
accentuated with the former than with the latter. We observe, then, in last 
analysis, a conflict between two great tendencies, which are characteristic of 
human actions: on the one hand, a tendency which is conservative and tradi- 
tionalist, and on the other hand, I would not call it a progressive tendency (for 
the question as to what is progress is not exactly determined), but a tendency 
to change, to seek the new. To the former class, it is observed, belong the 
judges, to the latter, legislators. Louis La Fur, 29 Revue du Droit Public, 
(1922), 313, 314.” Quoted by Charles G. Haines, ibid, pp. 591-592. 

45 Ibid, pp. §92-593- 
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the courts adhere to the letter of their limited duty, it will help 
to fix the responsibility for legislative inadequacies with the 
legislature, where it belongs, and “bring down on that precise 
locality the thunderbolt of popular condemnation.” The judici- 
ary today, he asserts, “in dealing with the acts of coordinate 
legislatures, owes to the country no greater or clearer duty than 
that of keeping its hands off these acts whenever it is possible 
to do it. That will greatly help to bring the people and their 
representatives to a sense of their own responsibility." 

In conclusion, it may be repeated that the disadvantages of 
the advisory opinion are numerous. Popular responsibility is 
weakened; a proper legislative functioning is discouraged; and 
the judicial branch suffers as well. For the courts are not able 
to assume the additional burdens with grace. This type of 
responsibility, says Felix Frankfurter, should never be “shifted 
to the tribunal whose task is the most delicate in our whole 
system of government, involving as it does, the power to set 
limits to legislative and executive action within those vague 
bounds which are undefined and a priori undefinable.”"** With 
several hundred law suits involving recent congressional acts 
pending in the courts and the promise of many more,"*® it is too 
much to expect, however, that efforts will cease to be made to 
provide some device which will effect an early determination of 
constitutionality. 

While some observers suggest the creation of a non-partisan 
commission of lawyers to advise Congress upon the constitution- 
ality of proposed measures,’ others believe the advisory opin- 
ion practice promises the best solution. In some instances, ap- 
parently, little consideration has been given to the practical 
effects of its use. To many, of course, it is a matter of small 
consequence whether the Supreme Court remains a purely 

146 Thayer, Legal Essays, pp. 35-41. 

147 Social Science Encyclopedia, Vol. 1, p. 479. 

48 David Lawrence, “The New Deal Day by Day,” Columbus Sunday 


Dispatch, Dec. 29, 1935. 
10°? 1 did. 
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judicial body; is fabricated into some composite arrangement 


LAW JOURNAL — DECEMBER, 1937 


resembling the Court of Revision which existed in colonial 


50 


days;’*° or is transformed into an economic council, somewhat 


after the fashion of the body proposed by Secretary of Agricul- 
ture Henry T. Wallace.’ A lack of interest here does not seem 
the course of wisdom. 

The problem requires more than a casual attention. One 
may accept the view of Justice Holmes that the United States 
will not come to an end if the Supreme Court loses its power to 

150 “New York originally not only gave her legislators a share in judicial 
power but her judges a share in that of legislation. Her Constitution of 1777 
provided for a Council of Revision consisting of the Governor, the Chancellor, 
and the judges of the Supreme Court to whom all bills passed by the Senate 
and Assembly should be presented for consideration; and that if a majority 
of them should deem it improper that any such bill become a law, they should 
within ten days return it with their objections to the House in which it orig- 
inated, which should enter the objections at large in their minutes, and pro- 
ceed to reconsider the bill; and that it should not become a law unless 
repassed by a vote of two-thirds of the members of each House. For forty 
years this remained a law, and the Council of Revision contained from time 
to time judges of great ability, Chancellor Kent being one. During this 
period, 6590 bills in all were passed. One hundred and twenty-eight of them 
were returned by the Council with their objections, and only seventeen of 
these received the two-thirds necessary to re-enact them.” Baldwin, T'he 
American Judiciary, p. 30. 

In Pennsylvania (Const. of 1776, sec. 47) and Vermont (Const. of 1777, 
sec. 44), a Council of Censors was provided for, to be chosen every seven 
years. It was to investigate the conduct of affairs and point out, among other 
things, all violations of the Constitution by the other departments. In Penn- 
sylvania the arrangement lasted from 1776 to 1790; in Vermont, from 1777 
to 1870. 

151 The Wallace Proposal involves setting up a staff of economic counsel- 
lors, of perhaps four men, “as revered and trusted” as are those on the Supreme 
Court; appointed by the president for terms of nine, eleven, and fifteen years 
and given “the power to determine by direct referendum the key policies of 
the nation.” 

The plan would work something like this: The counsellors, whenever 
they would see a question of controversial policy that ought to be settled, 
instead of letting Congress pass legislation putting it into effect, and then 
waiting for the Supreme Court to rule on it, would allow the people to vote 
on it, and if two-thirds approve, then it would become a part of the law of 
the land which the Supreme Court could not alter. 

Secretary Wallace asserts that at present about seven years ordinarily are 
required to amend the Constitution. He looks upon this as too long a time. 
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declare acts of Congress void*” and still find little benefit in 
adding further complications to the delicate and difficult task 
now imposed upon the Supreme Court in dealing with questions 
of constitutionality. Although British constitutional develop- 
ment has demonstrated that many strange contrivances can be 
added, here, there, or the other place, in adapting political insti- 
tutions to changing conditions, it would not seem that the intro- 
duction of the advisory opinion practice into our national system 
would serve a very useful purpose in solving any “present dis- 
contents” in the constitutional field. 

152 “T do not think the United States would come to an end if we (the 
Supreme Court) lost our power to declare an act of Congress void. I do think 
the Union would be imperiled if we would not make the declaration as to the 
laws of the several States. For one in my place sees how often a local policy 
prevails with those who are not trained to national views and how often action 
so taken embodies what the Commerce Clause was meant to end.” “Speech 


before the Harvard Law School Association of New York,” Feb. 15, 1913, 
Collected Legal Papers, pp. 295-296. 








Federal Power Over Things Which 


Affect Interstate Commerce 


Epwin R. TEpLeE* 


The commerce power of the federal government has been 
one of the most prolific sources of that government’s authority 
to regulate. Interstate commerce, the life stream of the nation, 
is subject to regulation by only one supreme authority, and the 
United States Supreme Court, in permitting the commerce 
power to be extended, has recognized the importance of that 
power in preserving an indestructible union composed of 48 
sovereign states, capable of solving the problems created by con- 
flicting interests and correcting conditions arising beyond the 
jurisdiction of any particular state." 

Any attempt to discover the beginning of the broad inter- 
pretation of the commerce power by the Supreme Court must 
date back to the decision in Gibbons v. Ogden.* The language 
of Chief Justice Marshall in that case has become classic. In 
the following words we find the ultimate basis for most exten- 
sions of the federal power where the commerce clause has been 
invoked: 

It is the power to regulate; that is, to prescribe the rule by which 
commerce is to be governed. This power, like all others vested in Con- 
gress, is complete in itself, may be exercised to its utmost extent, and 
acknowledges no limitations, other than are prescribed in the constitu- 
tion. . . . ‘If, as has always been understood, the sovereignty of Con- 
gress, though limited to specified objects, is plenary as to those objects, 
the power over commerce with foreign nations, and among the several 

* A.B., Ohio Northern; J.D., Ohio State; Assistant Attorney, Office of 
the General Counsel, Social Security Board, Washington, D. C. 

* See note 100, infra. 

29 Wheat. 1, 6 L. Ed. 23 (1824). A New York statute granting exclu- 
sive navigation of all the waters within the jurisdiction of the state with steam 
propelled vessels was held to be repugnant to the commerce clause of the Con- 
stitution so far as it prohibited vessels duly licensed by the United States to 
carry on the coasting trade from navigating those waters. 
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states, is vested in Congress as absolutely as it would be in a single gov- 
ernment, having in its Constitution the same restrictions on the exercise 
of the power as are found in the Constitution of the United States.* 

Another landmark in the history of the extension of the 
federal government’s power to regulate by authority of the 
commerce clause is embodied in the Supreme Court’s decision 
in United States v. Ferger.* Congress may punish the forging 
of bills of lading used in interstate commerce on the ground 
that commerce would be directly impaired and weakened by the 
unrestrained right to fabricate and circulate spurious bills of 
lading apparently connected with such commerce. Genuine bills 
of lading for the movement of interstate commerce are conveni- 
ent and highly necessary instrumentalities of that commerce, 
and the injection of fraudulent imitations into the stream must 
necessarily have an impeding effect. Thus it is the threat of 
such obstruction which Congress has the power to remove, in 
order to prevent material injury to the flow of commerce. In 
speaking of the extent of Congress’ power to regulate interstate 
commerce, the court said: 

Obviously that power, if it is to exist, must include the authority to 
deal with obstructions to interstate commerce . . . and with a host of 
other acts which, because of their relation to and influence upon inter- 
state commerce, come within the power of Congress to regulate, 
although they are not interstate commerce in and of themselves.” (Ital- 
ics ours). 

The year 1937 has been marked by a third milestone, in the 
form of the Supreme Court’s decisions upholding the National 
Labor Relations Act in its application to three companies of a 
type heretofore considered local and entirely beyond the fed- 
eral power to regulate; one manufacturing steel;° another, 
trailers;‘ and a third making clothing.* 

3 Jd., at pp. 196-197. 

* 250 USS. 199, 39 S. Ct. 445, 63 L. Ed. 936 (1919). 

5 Id., at p. 203. 

® National Labor Relations Board v. Jones & Laughlin Steel Corp., 301 
US. 1, 57 S. Ct. 615, 81 L. Ed. 563 (1937). 

* National Labor Relations Board v. Fruehauf Trailer Co., 301 U.S. 49, 
57S. Ct. 642, 81 L. Ed. 563 (1937). 

8 National Labor Relations Board v. Friedman-Harry Marks Clothing Co., 
zor U.S. 58, 57S. Ct. 645, 81 L. Ed. 563 (1937). 
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The Act itself makes it unlawful to interfere with the right 
to organize or to collectively bargain in any case where such 
“unfair labor practices” will affect interstate commerce. Its 
purpose is to eliminate obstructions to the free flow of commerce 
caused by the denial by particular employers of the right of em- 
ployees to organize and from the refusal by employers to accept 
the procedure of collective bargaining. Whether or not particu- 
lar action does affect interstate commerce in such a close and 
intimate fashion as to be subject to federal control, and hence 
to lie within the authority conferred upon the National Labor 
Relations Board, is left by the statute to be determined as indi- 
vidual cases arise. 

In the Jones & Laughlin case the court had the following 
to say with respect to things which may affect interstate com- 
merce: 

Although activities may be intrastate in character when separately 
considered, if they have such a close and substantial relation to interstate 
commerce that their control is essential or appropriate to protect that 
commerce from burdens and obstructions, Congress cannot be denied 
the power to exercise that control.” 


With respect to the case at hand, the court further said: 


In view of respondent’s far-flung activities, it is idle to say that the 
effect would be indirect or remote. It is obvious that it would be immedi- 
ate and might be catastrophic. We are asked to shut our eyes to the 
plainest facts of our national life and to deal with the question of direct 
and indirect effects in an intelligent vacuum. Because there may be but 
indirect and remote effects upon interstate commerce in connection with 
a host of Idcal enterprises throughout the country, it does not follow 
that other industrial activities do not have such a close and intimate 
relation to interstate commerce as to make the presence of industrial 
strife a matter of the most urgent national concern. When industries 
organize themselves on a national scale, making their relation to inter- 
state commerce the dominant factor in their activities, how can it be 
maintained that their industrial labor relations constitute a forbidden 
field into which Congress may not enter when it is necessary to protect 


* Op. cit., note 6, at p. 37. Authority cited for this statement is Schechter 
Corporation v. United States, 295 U.S. 495, 55 S. Ct. 837, 79 L. Ed. 1570 
(1935). 
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interstate commerce from the paralyzing consequences of industrial 


war??? 


Two of the most significant statements in the Wagner Act 
decisions are contained in the opinion in the Jones & Laughlin 
case: 

It is the effect upon commerce, not the source of the injury, which 
is the criterion.” 

The question is necessarily one of degree.” 

There is no doubt as to the meaning of these expressions. 
This, the present position of the majority of the Supreme Court, 
represents the recognition of a new principle hardly to be recon- 
ciled with the language in the opinions rendered in Schechter 
Corporation v. United States and Carter v. Carter Coal Co.” 

The Schechter decision reiterates the “necessary and well- 
established distinction between direct and indirect effects,” but 
the court’s discussion does not add much more to the fund of 
already existing knowledge on the subject, except to hold that 
the hours and wages of employees engaged in slaughtering and 
selling in the local trade have no direct relation to interstate 


1° Op. cit., note 6, at p. 41. The Jones & Laughlin Steel Corp., located in 
the state of Pennsylvania, is the fourth largest producer of steel in the country. 
With 19 subsidiaries it owns or controls its own railroads, ore steamships, 
quarries, warehouses, shops, fabricating plants and stores. Its operations are 
carried on in at least a dozen states and 75 per cent of its products are shipped 
outside of Pennsylvania. 

In the Fruehauf case, the corporation, with its plant located in Detroit, 
Michigan, was engaged in the manufacture and sale of trailers, the largest 
concern of its kind in the country. Most of its raw materials and parts were 
shipped in from other states, and more than 80 per cent of its sales were of 
products shipped outside of the state. 

The Friedman case involved a corporation having its plant in Virginia 
but which obtained over 9g per cent of its raw material from other states, in 
the form of woolen and worsted goods. Cotton linings were shipped in from 
the southern states. More than 82 per cent of the finished garments were 
purchased by customers outside of the state of Virginia, mainly large depart- 
ment stores and men’s clothing establishments. With respect to the men’s 
clothing industry as a whole, it was shown that the finished product is sold 
throughout the nation, only about 48 per cent of the total sales being made 
in the seven states which produce about go per cent of the total output. 

11 Op. cit., note 6, at p. 32. 

12 Op. cit., note 6, at p. 37. 

13 295 U.S. 495, 55 S. Ct. 837, 79 L. Ed. 1570 (1935). 

14 298 U.S. 238, 56 S. Ct. 855, 80 L. Ed. 1160 (1936). 
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commerce, and that the other violations charged, relating to the 
making of local sales, have merely an indirect effect upon inter- 
state commerce. 

“Tf the commerce clause were construed to reach all enter- 
prises and transactions which could be said to have an indirect 
effect upon interstate commerce,” the court explained, “the fed- 
eral authority would embrace practically all the activities of the 
people, and the authority of the state over its domestic concerns 
would exist only by sufferance of the federal government.”” 

The Supreme Court was more explicit in the Carter case. 
The following quotation explains the attitude of the majority 
at that time: 


Much stress is put upon the evils which come from the struggle 
between employers and employees over the matter of wages, working 
conditions, the right of collective bargaining, etc., and the resulting 
strikes, curtailment and irregularity of production and effect upon prices; 
and it is insisted that interstate commerce is greatly affected thereby. 
But, in addition to what has just been said, the conclusive answer is that 
the evils are all local evils over which the federal government has no 
legislative control. The relation of employer and employee is a local 
relation. At common law it is one of the domestic relations. The wages 
are paid for the doing of local work. Working conditions are obviously 
local conditions. The employees are not engaged in or about commerce, 
but exclusively in producing a commodity. And the controversies and 
evils, which it is the object of the act to regulate and minimize, are local 
controversies and evils affecting local work undertaken to accomplish 
that local result. Such effect as they may have upon commerce, however 
extensive it may be, is secondary and indirect. An increase in the great- 
ness of the effect adds to its importance. It does not alter its character.”® 


Justice McReynolds, delivering the dissenting opinion in 


° Op. cit., note 13, at p. 546. The existence of a limit on federal author- 
ity was recognized by the majority of the court in the Jones & Laughlin case, 
as the following words indicate: “Undoubtedly the scope of this power must 
be considered in the light of our dual system of government and may not be 
extended so as to embrace effects upon interstate commerce so indirect and 
remote that to embrace them, in view of our complex society, would effectually 
obliterate the distinction between what is national and what is local and create 
a completely centralized government.” Op. cit., note 6, at p. 37. See Powell, 


Commerce, Pensions, and Codes, 49 Harv. L. Rev. 193, 210. 
16 Op. cit., note 14, at p. 308. 
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the Labor Board cases, quoted freely the language of the Carter 
opinion and concluded with the protest that, “Any effect on 
interstate commerce by the discharge of employees shown here, 
would be indirect and remote in the highest degree, as consider- 
ation of the facts will show.”"’ 

It is interesting to note that the opinion in the Carter case is 
dependent largely upon the authority of the Schechter decision. 
First, it involved exactly the same situation as confronted the 
court in the Schechter case, except that in the latter case the 
power was asserted over goods which had come to rest, while 
in the former it was exerted over goods at rest before interstate 
commerce began. In the court’s own words, this difference “is 
without significance.” Second, the Schechter case is the only 
authority cited in support of the court’s deductions concerning 
direct and indirect effect upon interstate commerce. Third, the 
court repeated the fear expressed in the Schechter case, that if 
the federal government were allowed to regulate these matters, 
there would be no end to the local things which might be con- 
trolled by the federal authority. 

The decisions in Schechter Corporation v. United States 
and Carter v. Carter Coal Co. were not overruled by the ma- 
jority in the Jones && Laughlin case. The former was distin- 
guished on the ground that to have found immediacy or direct- 
ness there would have been to find it almost everywhere, a 
result inconsistent with the maintenance of our federal system. 
The latter was distinguished because in that case there was 
improper delegation of legislative power, and the requirements 
not only went beyond any sustainable measure of protection of 
interstate commerce but were also inconsistent with due process. 

Nevertheless, it is submitted that both the language and the 
holding in National Labor Relations Board v. Jones & Laugh- 
lin Steel Corp. have repudiated the test based upon a determina- 
tion of whether the effect upon interstate commerce is direct or 
indirect, set forth in the Carter opinion. An artificial test based 


17 Op. cit., note 6, at p. 96. 
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upon the proximity of the activity or condition and the character 
of the effect, has given way to a test which realistically considers 
primarily the extent of the effect, disregarding the source of the 
injury which has been inflicted, or is threatened, upon interstate 
commerce. The recognition of this new criterion may well be 
the basis for a continuation of the steady growth of the federal 
power, according to the needs of the nation. 

According to the Supreme Court in Schechter Corporation v. 
United States, “The power of Congress extends, not only to the 
regulation of transactions which are part of interstate commerce, 
but to the protection of that commerce from injury.” Anything 
which is important enough to threaten substantial injury to that 
commerce should logically fall within the pale. In the final 
analysis, if the object is the prevention of injury, of what mo- 
ment is the source of the activity which threatens it! Is it not 
conceivable that great and irreparable injury may result from a 
source which may technically be referred to as indirect? 

The Supreme Court’s decision in the Jones &* Laughlin 
case is not the first indication that the question is primarily one 
of degree. In 1935, Judge Learned Hand, in the course of his 
opinion in United States v. Schechter Poultry Corporation,” 
made the following observation: 

In an industrial society bound together by means of transport and 
communication as rapid and certain as ours, it is idle to seek for any 
transaction, however apparently isolated, which may not have an effect 
elsewhere; such a society is an elastic medium which transmits all tre- 
mors throughout its territory ; the only question is of their size.” 

“The true question,” according to Howard E. Wahren- 
brock, “seems to be one of the degree of effect upon interstate 
commerce. This involves a question of fact.” 


18 76 Fed. (2d) 617, 624, 295 U.S. 723, 79 L. Ed. 1676. 

19 After reviewing a group of the Supreme Court’s decisions bearing upon 
the point, Judge Hand concluded, “The truth really is that where the border 
shall be fixed is a question of degree, dependent upon the consequences in 
each case.”” Of. cit., note 18, at p. 625. 

20 Federal Anti-Trust Law and the National Industrial Recovery Act, 31 
Mich. L. Rev. 1009, 1054 (1933). 
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An examination of the decisions of the Supreme Court in 
this field, in the light of their facts, seems to lend further sup- 
port to this position and aids in defining the scope of the federal 
power to regulate things not themselves a part of interstate 
commerce. 

The Packers and Stockyards Act of 1921, seeking to regu- 
late the business of packers and commission men done in inter- 
state commerce was upheld in Stafford v. Wallace.” It was 
conceded that the sales and purchases by commission men and 
dealers were in and of themselves intrastate commerce and 
would ordinarily be treated as such, the parties to the sales and 
purchases, as well as the cattle, all being at the time within the 
city of Chicago. But because the stockyards were merely a 
“throat” through which the current of commerce flowed, the 
stockyards themselves and the sales therein being necessary 
factors in the middle of this current, such activities were found 
to threaten interstate commerce with a “direct and undue bur- 
den.” Thus the regulatory power of Congress was extended 
to whatever threatens “to obstruct or unduly to burden the 
freedom of interstate commerce.” 

In Tagg Bros. & Moorhead v. United States,” an order of 
the Secretary of Agriculture prescribing a tariff of maximum 
charges to be made by brokers, issued pursuant to the Packers 
and Stockyards Act, was sustained. Here it was emphasized 
that the plaintiffs performed indispensable service in the inter- 
state commerce in livestock and enjoyed a substantial monopoly 
at the Omaha stockyards. “The purpose of the regulation at- 
tacked,” said the court, “is to prevent their service from thus 
becoming an undue burden upon, and obstruction of, that com- 
merce.” 

Another case involving the Chicago “throat,” Chicago Board 
of Trade v. Olson,” upheld the Grain Futures Act which regu- 
lated boards of trade and was designed to prevent market ma- 

21 258 U.S. 495, 42 S. Ct. 397, 66 L. Ed. 735 (1922). 


22 280 U.S. 420, 50 S. Ct. 220, 74 L. Ed. 524 (1930). 
23 262 U.S. 1, 43 S. Ct. 470, 67 L. Ed. 839 (1923). 
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nipulations in grain futures. Here again the objects of the 
regulation were in no sense engaged in interstate commerce, but 
the court explained that, “the act only purports to regulate in- 
terstate commerce and sales of grain for future delivery on 
boards of trade because it finds that by manipulation they have 
become a constantly recurring burden and obstruction to that 
commerce.” 

The unique location of the Chicago Board of Trade at the 
scene of the greatest concentration of wheat in the world gave 
its manipulations a countrywide effect on the price of the article, 
which in tutrn directly affected the country-wide commerce in 
it. The same was true of the Chicago stockyards and, to a lesser 
extent, of the Omaha yards. The immediate and direct effect 
of the activities regulated had to do with the price of the 
commodities concerned, the price in turn exerting an influence 
on the interstate movement of such commodities. Precisely 
speaking, the effect in these cases was indirect, but it was real 
nevertheless, and by reason of the unique location of the activi- 
ties mentioned, at the throat of a nation-wide movement, sub- 
stantial injury to interstate commerce was threatened. This, it 
is submitted, is the underlying reason for the court’s decisions 
upholding the acts in question, the reason for the court’s finding 
that the effect was “direct.””* 

The railroads have been a frequent source of controversies 
regarding the regulatory power of Congress. Railroads must 
perhaps be relegated to a distinct class of their own because of 
the important part they play in the actual movement of inter- 


’ 


*4The question of price,” explained the Supreme Court in Chicago 
Board of Trade v. Olson, “dominates trade between the states. Sales of an 
article which affect the country-wide price of the article directly affect the 
country-wide commerce in it. By reason and authority, therefore, in determin- 
ing the validity of this act, we are prevented from questioning the conclusion 
of Congress that manipulation of the market for futures on the Chicago Board 
of Trade may, and from time to time does, directly burden and obstruct com- 
merce between the states in grain, and that it recurs and is a constantly possible 
danger. For this reason, Congress has the power to provide the appropriate 
means adopted in this act by which this abuse may be restrained and avoided.” 
Op. cit., note 23, at p. 40. 
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state commerce. All the activities in which the railroads engage, 
however, are not a part of interstate commerce, and those activi- 
ties which are purely local, or relate solely to intrastate com- 
merce, are beyond Congress’ power to regulate.*” Only those 
things which have or threaten to have a substantial effect upon 
the interstate business of the carrier are considered within that 
power. 

The recent decision of the Supreme Court in Virginian R. 
Co. v. System Fed. No. 40,” upholding the Railway Labor Act 
which contained provisions designed in general to provide for 
the prompt and orderly settlement of all disputes concerning 
rates of pay, rules or working conditions, indicates clearly the 
test applied in these cases. The application of the Act to the 
“back shop” employees of the carrier who took no part in the 
actual interstate activities, was specifically upheld. “The power 
of Congress over interstate commerce,” it was said, “extends to 
such regulations of the relations of rail carriers to their em- 
ployees as are reasonably calculated to prevent the interruption 
of interstate commerce by strikes and their attendent dis- 
orders.”””* , 

The following words of the court are noteworthy for the 
emphasis they give to size or extent of the effect which is 
threatened: 

The relation of the back shop to transportation is such that a strike 
of petitioner’s employees there, quite apart from the likelihood of its 
spreading to the department, would subject petitioner to the danger, 
substantial, though possibly indefinable in its extent, of interruption of 

2° Employers Liability Cases, 207 U.S. 463, 28 S. Ct. 141, 52 L. Ed. 
297 (1908), where a statute seeking to regulate the liability of interstate 
carriers for injuries to any employee even though his employment had no 
connection whatever with interstate commerce, was held beyond the power of 
Congress; Florida v. United States, 282 U.S. 194, 51 S. Ct. 119, 75 L. Ed. 
291 (1930). 

26 300 US. 515, 57 S. Ct. §92, 81 L. Ed. 470 (1937). 

27 Op. cit., note 26, at p. 553. See, also, Texas & N. O. R. Co. v. Rail- 
way Clerks, 281 U.S. 548, 570, 50 S. Ct. 427, 74 L. Ed. 1034 (1930), hold- 
ing that Congress may facilitate the amicable settlement of disputes which 
threaten the service of the necessary agencies of interstate transportation. 
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the transportation service. The cause is not too remote from the effect. 
The relation between them is not tenuous. The effect on commerce 
cannot be regarded as negligible.** 

The fixing of intrastate rates by the Interstate Commerce 
Commission affords an excellent illustration of the power of 
the federal government over things which might technically be 
held to have only an indirect effect upon interstate commerce. 
Low intrastate rates may reduce the income of the carrier, 
which in turn may burden the carrier’s general revenues, with 
the final result that there may be an interference with the main- 
tenance of an adequate interstate transportation system.” How- 
ever remote, the danger is real and the possible effect upon 
interstate commerce is substantial. It has been definitely decided 
that Congress has power to control intrastate charges of an inter- 
state carrier to the extent necessary to prevent injurious or un- 
reasonable discrimination against interstate commerce.” 

Congress has the power to protect the safety of persons and 
property employed or being transported in interstate commerce. 
The Supreme Court has upheld the Safety Appliance Act in its 


8 Op. cit., note 26, at p. 556. The Supreme Court said: “The Employ- 
ers’ Liability Cases, 207 U.S. 463, 498, which mentioned railroad repair 
shops as a subject beyond the power to regulate commerce, are not controlling 
here. Whatever else may be said of that pronouncement, it is obvious that the 
commerce power is as much dependent upon the type of regulation as its sub- 
ject matter. It is enough for present purposes that experience has shown that 
the failure to settle, by peaceful means, the grievances of railroad employees 
with respect to rates of pay, rules or working conditions, is far more likely to 
hinder interstate commerce than the failure to compensate workers who have 
suffered injury in the course of their employment. Of. cit., note 26, at p. 557. 

29 In Florida v. United States, supra., note 24, the court indicated this 
much when it held that the Interstate Commerce Commission was not justi- 
fied in fixing statewide rates without a finding, suported by evidence, as to the 
essential facts and the effect of intrastate rates upon the income of the carrier, 
which would justify the conclusion that the order was needed to avoid an 
undue burden on the carrier’s revenues and a consequent interference with an 
adequate transportation system. Mere existence of the disparity was not enough. 

3° Houston & Texas R. Co. v. United States, 234 U.S. 342, 34 S. Ct. 
833, 58 L. Ed. 1341 (1914); Railway Commission of Wisconsin v. Chicago 
B&OR. Co., 257 U.S. 563, 42 S. Ct. 232, 66 L. Ed. 371, 22 A.L.R. 1086 
(1922); Penna. R. Co. v. Illinois Brick Co., 297 US. 447, 56 S. Ct. 556, 
80 L. Ed. 796 (1936); New York v. United States, 257 U.S. 591, 42 S. Ct. 
239, 66 L. Ed. 385 (1922). 
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application to all of the locomotives, cars and similar vehicles 
used on any railroad that is a highway of interstate commerce, 
whether such cars or vehicles are being used to move interstate 
or intrastate traffic.”’ In upholding the Employers’ Liability 
Act after it was changed to apply solely to the liability of a 
carrier engaged in interstate commerce for injuries sustained by 
its employees while engaged in such commerce, the court indi- 
cated that the federal control over the employer’s liability was 
not altered by the fact that the injury might be caused by an 
employee engaged in intrastate commerce. The court made it 
clear that the effect of the injury upon interstate commerce, 
rather than its source, is the “criterion of congressional power,” 
and the negligence of an employee engaged in intrastate com- 
merce, “when operating injuriously upon an employee engaged 
in interstate commerce, has the same effect upon that com- 
merce as if the negligent employee were also engaged therein.” 

The intrastate activities of interstate railroads, other than 
those relating to rates and the safety of passengers and employ- 
ees, have been brought within the scope of federal regulation in 
numerous instances. The Interstate Commerce Commission 
may require a railroad to furnish transportation service between 
a public terminal and shippers on its own and connecting lines, 
although the transportation so required includes intrastate as 
well as interstate traffic.** The commission may require the 
adoption of a uniform system of accounting by carriers engaged 
in interstate transportation under a common arrangement for 
continuous carriage, even though such system embraces the 
accounts of purely local activities of the carrier, such as the 
operation of an amusement park.** The Hours of Service Act 

31 Southern R. Co. v. United States, 222 U.S. 20, 32 S. Ct. 2, 56 L. Ed. 
72 (1911). 

32 Second Employers? Liability Cases, 223 U.S. 1, 32 S. Ct. 169, 56 L. 
Ed. 327, 38 L.R.A. (NS) 44 (1912); See, also, Pederson v. D. L. & W. R. 
Co., 229 U.S. 146, 33 S. Ct. 648. 

83 United States v. N. Y. C. R. Co., 272 U.S. 457, 47 S. Ct. 130, 71 
L. Ed. 350 (1926). 
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applies to employees of an interstate line although engaged its 
partly in intrastate work.” lil 
A similar situation exists in the cases where the Interstate th 
Commerce Commission has been granted the oversight of proj- cu 
ects entirely local in nature when it appeared that the financial ef 
stability and efficiency of the interstate lines might thereby be 
impaired. Before an extension of the main lines and terminals fe 
of several interstate railroads could be made within a city, ac- Su 
companied by the abandonment of available sites and existing in 
stations and the building of a new union station, a finding of the to 
Interstate Commerce Commission was required that the expense m: 
would not impair the ability of the carriers to perform their fe: 
duty to the public, i.e., their interstate function.** Likewise, it 
was held that a railroad could not build an extension into new acl 
territory within a single state unless the Commission issued a els 
certificate that public convenience and necessity required its con- int 
struction.**. The exercise of federal power in authorizing the dis 
abandonment of a branch line of a railroad lying wholly within sta 
the state of the owning company’s incorporation, was held not co! 
to be an invasion of the field reserved by the Constitution to the eff 
states, for the paramount power of Congress over interstate is | 
commerce enabled it to determine to what extent and in what int 
manner intrastate service had to be subordinated in order that ani 
interstate service might be adequately rendered.” th 
The latter instances of federal control of the intrastate 
activities of railroads are much like the jurisdiction of Congress 26: 
over intrastate rates. Close analysis will reveal that several me 
steps must be taken before any effect upon interstate commerce i 
34 Interstate Commerce Commission v. Goodrich Transit Co., 224 US. Wh 
194, 32 S. Ct. 436, 56 L. Ed. 729 (1912). = 
35 BL & O. R. Co. v. Interstate Commerce Commission, 221 U.S. 612, spy 
31 S. Ct. 621, 55 L. Ed. 878 (1911). lish 
36 Railway Commission v. So. Pacific R. Co., 264 U.S. 331, 44 S. Ct. 
376, 68 L. Ed. 713 (1924). . 7 a ta 
37 Texas & Pacific R. Co. v. Gulf, Etc. R. Co., 270 U.S. 266, 46 S. Ct. 
263, 70 L. Ed. 578 (1926). 
38 Colorado v. United States, 271 U.S. 153, 46 S. Ct. 452, 70 L. Ed. 29 


878 (1926). 
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itself can be detected. But here again the effect is real and it is 
likely to be substantial. This may be said to result mainly from 
the commingling of interstate and intrastate traffic and the difh- 
culty of separating the two for the purpose of operation or 
effective regulation.” 

Further illustration of the things which may be said to af- 
fect interstate commerce directly is found in the decisions of the 
Supreme Court applying the Sherman Anti-Trust Act.*° Cases 
in this field have abundantly shown that even activities related 
to productive industry, which, when viewed separately, is local, 
may have the requisite directness to come within reach of the 
federal regulatory power.” 

The Anti-Trust Act condemns all combinations or conspir- 
acies in restraint of trade among the several states or with for- 
eign countries. Although the cases arising under this statute 
involve its application rather than its constitutional validity, the 
distinction between a direct and an indirect effect upon inter- 
state commerce is almost invariably applied. “The contract 
condemned by the statute is one whose direct and immediate 
effect is a restraint upon that kind of trade or commerce which 


9942 


is interstate.”** On the other hand, where the intent to restrain 


interstate commerce or to monopolize any part of it is absent, 
and the objectives are limited to intrastate activities, the fact 
that there may be an indirect effect upon interstate commerce 


39 The language of the Dayton-Goose Creek R. Co. v. United States, 
263 U.S. 456, 44 S. Ct. 169, 68 L. Ed. 388 (1924) is revealing: “In solving 
the problem of maintaining the efficiency of an interstate commerce railway 
system which serves both the states and the nation, Congress is dealing with a 
unit in which state and interstate operations are often inextricably commingled. 
When the adequate maintenance of interstate commerce involves and makes 
necessary on this account the incidental and partial control of intrastate com- 
merce, the power of Congress to exercise such control has been clearly estab- 
lished.” 1d., at p. 485. 

‘9 26 Stat. 209, 15 U.S.C.A., sec. 1. 

41 See the words of the Supreme Court to this effect in the Jones & 
Laughlin case, supra, note 6, at p. 38. 

42 Hopkins v. United States, 171 U.S. 578, 592, 19 S. Ct. 40, 43 L. Ed. 
290 (1898). 
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does not subject the parties concerned to the Anti-Trust Act, 
notwithstanding its broad provisions.” 

The primary purpose of the Anti-Trust Act is to foster 
competition. Its basic principle, as explained by the Supreme 
Court, is that the natural effect of competition is to increase 
commerce, and that an agreement, the intent or direct effect 
of which is to prevent free competition, tends to restrain rather 


‘“* Any conspiracy or com- 


than promote trade and commerce. 
bination which has for its immediate object the stifling of com- 
petition in interstate commerce is brought directly within the 
prohibition of the statute.*” In such a case, interstate commerce 
is the direct object of the attack and there is no question con- 
cerning the federal government’s authority to act. But the 
specific intent to obstruct interstate commerce is not always 
essential. As the Supreme Court said in United States v. Read- 
ing Co.,*° “Of course, if the necessary result is materially to 
restrain trade between the states, the intent with which the thing 
was done is of no consequence.”*’ “In other words, when the 
threatened effect of the combination or activity upon interstate 
commerce is sufficiently great, the federal government may act.” 
Here again is definite support for the court’s statement in the 
Jones § Laughlin case that the question is necessarily one of 
degree.* 

An examination of the opinions of the Supreme Court in 
United Mine Workers v. Coronado Coal Co.” and Coronado 


43 United Mine Workers v. Coronado Coal Co., 259 U.S. 344, 42 S. Ct. 
570, 66 L. Ed. 975, 27 A.L.R. 762 (1922). Industrial Association v. United 
States, 268 U.S. 64, 45 S. Ct. 403, 69 L. Ed. 849 (1925). 

44 Northern Securities Co. v. United States, 193 N.S. 197, 331, 24 S. Ct. 
436, 48 L. Ed. 679 (1904). 

*5 Coronado Coal Co. v. United Mine Workers, 268 U.S. 295, 45 S. Ct. 
551, 69 L. Ed. 963 (1925). 

226 US. 324, 33.5. Ct. 90, 57 L. Ed. 243 (1912). 

*7 Id, at p. 370. To the same effect is United States v. Patten, 226 USS. 
525, 543, 33 S. Ct. 141, 57 L. Ed. 333 (1913). 

‘*S Further in this connection, note the words of the court in United 
States v. Reading Co., note 59, infra. 

4° Supra, note 43. 
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Coal Co. v. United Mine Workers” discloses quite clearly that 
the court is not oblivious to considerations of size. In the first 
case it was held that the activities of the defendants did not 
amount to a violation of the Anti-Trust Act. The court was of 
the opinion that the animosity growing out of bringing in non- 
union labor and other aggravating circumstances presented suffi- 
cient local reason for the violence and the destruction of the 
mines, so that there could be no necessary inference of an intent 
to interfere with interstate commerce. The court also felt that 
the normal output of the mines concerned (5000 tons a week 
as compared to 150,000 tons for the entire district) was not 
enough to have a substantial effect on prices and competition 
in interstate commerce, which would dispense with the necessity 
of finding a specific intent.” 

The second case involved the same controversy, but new 
evidence was presented for the court’s consideration. First, tes- 
timony was introduced to show that the strike leaders and union 
men participating in the destruction of the mines had discussed 
the competitive effects of cheaper coal from non-union mines 
after it was shipped to other states, both in a union convention 
and in speeches made throughout the district in which the strike 
occurred. Second, more accurate testimony disclosed that the 
capacity of the mines which were destroyed more nearly ap- 
proximated 5000 tons a day, or about 35,000 tons a week. On 
the basis of these facts, the court held that the case came within, 
the terms of the Anti-Trust Act, both the intent and the actual 
effect being to interfere with interstate commerce. That both 
factors were considered in reaching their decision is indicated 
by the court’s statement that the “total capacity . . . became 
more important, in view of the direct testimony as to the mov- 

°° Supra, note 45. 

*1’The court did indicate, however, that “if Congress deems certain re- 
curring practices, though not really part of interstate commerce, likely to ob- 


struct, restrain, or burden it, it has the power to subject them to national 
Op. cit., note 43, at p. 408. 


, 


supervision and restraint.’ 
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ing purpose of District No. 21 to restrain and prevent the plain- 
tiff’s competition.”” 

In most of the cases involving combinations which were 
challenged under the Sherman Act, the dominating factor in 
the Supreme Court’s decisions was the effectiveness of the ac- 
tivities sought to be curtailed. If a combination is so extensive 
that an entire industry is brought within its control, competition 
is necessarily destroyed and questions of price, interstate move- 
ment of the products, etc., are decided entirely at the discretion 
of the group in control. In United States v. E. C. Knight Co.,” 
the first decision involving the application of the Anti-Trust 
Act, such facts were said to be immaterial, the court being of the 
opinion that the federal government had no authority to inter- 
vene if the combination related solely to the manufacture of an 
article. The American Sugar Refining Company, through the 
purchase of stock in four Philadelphia refineries, gained a prac- 
tical monopoly of the entire business, but it was held that the 
Anti-Trust Act did not apply since no intent was shown to 
monopolize interstate commerce and any effect upon that com- 
merce was necessarily indirect. Since the date of the Knight 
case, however, it is apparent that the court has taken a different 
position, adopting the view expressed by Justice Harlan in his 
dissent, that “the free course of trade among the states cannot 
coexist with such combinations.””* 

The effectiveness of a particular combination may result 
from the strategic location of the activities challenged. A com- 
bination of meat dealers which was centered in the Chicago area, 
within the state of Illinois and embracing a monopoly of the 
trade solely within that area, was held to be illegal and subject 
to restraint under the Anti-Trust Act.” Chicago was the heart 
of the meat packing industry, and by reason of its strategic 

°2 Op. cit., note 45, at p. 309. 

58 156 U.S. 1, 15 S. Ct. 249, 39 L. Ed. 325 (1895). 

“" [e:, at @: 37- 

55 Swift & Co. v. United States, 196 U.S. 375, 25 S. Ct. 276, 49 L. Ed. 
518 (1905). 
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position the combination in question obtained a strangle hold 
on the national “flow” of fresh meat and meat products. By 
virtue of this power, the combination sought to regulate prices 
in other states, to induce shipments to markets therein, and to 
get less than the lawful rates from interstate railroads, and 
these facts were held sufficient to show an intent to monopolize 
interstate commerce itself. 

Size alone may be just as effective. Dealings in cotton fu- 
tures, where they were part of a conspiracy to bring the entire 
cotton trade within its influence, were held to be in restraint of 
interstate commerce and in violation of the Anti-Trust Act.®° 
The corner would have enabled the conspirators to obtain con- 
trol of the entire available supply of cotton and to enhance the 
price to all buyers in every market in the country. Confronted 
by these facts, the court ruled that, “by purposely engaging in 
a conspiracy which necessarily and directly produces the result 
which the statute is designed to prevent, they are, in legal con- 
templation, chargeable with intending that result.” 

Other cases further substantiate the position that no addi- 
tional objection is created by the fact that the activities con- 
cerned are themselves entirely intrastate in nature. A series of 
identical contracts, between interstate carriers and a great ma- 
jority of the independent coal operators in the Pennsylvania 
hard coal region, to market all the coal of the latter for all time 
at an agreed percentage of the tide-water price, was held to be 
part of a concerted scheme to control the sale of the independ- 
ent output and therefore constituted an unreasonable combina- 
tion in restraint of trade within the prohibition of the Sherman 
Act.*” The contracts at the time of the suit covered nearly half 
the tonnage of independent operators and it was highly probable 
that the entire independent output would be absorbed. After 
indicating that the mere fact that the sales and deliveries took 
place in Pennsylvania was not controlling,” the court said, 


56 United States v. Patten, supra, note 47. 


57 United States v. Reading Co., supra, note 46. 
8 Op. cit., note 46, at pp. 367 and 368. 
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“Whether a particular act, contract, or agreement was a reason- 


able and normal method in furtherance of trade and commerce 


may, in doubtful cases, turn upon the intent to be inferred from 


the extent of the control thereby secured over the commerce 


affected, as well as the method which was used.””* 


The same result was reached where there was a combination 


of six large corporations engaged in the manufacture and sale 


of cast iron pipe, with plants strategically located in the middle 


west and south the output of which was considerably more than 


half of the entire production of the territory affected, the 


scheme covering the sale of their product in thirty-six states ;" 


where there was an agreement between concerns controlling 


over 80 per cent of the business of manufacturing and distribut- 


ing pottery throughout the country, to fix and maintain uniform 


prices;"" where it was sought by combination to gain control of 


the entire petroleum industry," 


business.” 


as well as the entire tobacco 


A particular combination may be effective within a more 


limited area, but this fact does not affect the power of the 


federal government to act. If the effect is to materially impede 


interstate commerce between two states it is enough to constitute 
a violation of the Anti-Trust Act. Thus violations of the Act 


were found where manufacturers, contractors, and carpenters in 


Chicago combined to destroy the competition of non-union mills 


situated in Wisconsin by refusing to install non-union made 


millwork, there being evidence to show that outside competition 


was materially lessened, proving that the combination was large 


and powerful enough to accomplish the control of competition 


°° Op. cit., note 46, at p. 370. 


60 Addyston Pipe &F Steel Co. v. United States, 175 
J ’ /> 


96, 44 L. Ed. 136 (1899). 


71 L. Ed. 700 (1927). 
8° Standard Oil Co. 


61 United States v. 


Ed. 619 (1911). 
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a United States v. 
L. Ed. 663 (1911). 
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U.S. 211 


20 S. Ct. 
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v. United States, 221 U.S. 1, 31 S. Ct. 


American Tobacco Co., 221 US. 
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in interstate commerce ;“ where dealers in tile in San Francisco 
combined to prevent non-members from buying from manu- 
facturers outside of the state, the latter having agreed with the 
association to sell only to members; where retail lumber deal- 
ers combined and agreed to blacklist or boycott any wholesaler 
who engaged in retail trade;°° where a combination threatened 
the free movement of live poultry into the metropolitan area of 
New York, by means of interference with unloading, transpor- 
tation within local area, sales by marketmen to retailers, the 
prices charged and the amount of profits exacted." 

The articles involved in the latter cases were being trans- 
ported in interstate commerce, and the effect of the local com- 
binations was to destroy competition in such articles in the 
particular areas of activity. In this limited sense, the combina- 
tions were highly effective and destroyed, or threatened to 
destroy, competition in interstate commerce. On the other 
hand, where the combination is directed only against competi- 
tion in local matters or contemplates control of a purely local 
situation, and is reasonably conducted, so that any effect upon 
interstate commerce is so indefinite or slight as to render it in- 
discernible for all practical purposes, the Anti-Trust Act has 
been held inapplicable.” 

** United States v. Brims, 272 US. 549, 47 S. Ct. 169, 71 L. Ed. 403 
(1926). 

65 Montague & Co. v. Lowry, 193 US. 38, 24 S. Ct. 307, 48 L. Ed. 
608 (1904). 

®6 Eastern States Retail Lumber Dealers? Association v. United States, 234 
U.S. 600, 34 S. Ct. 951, 58 L. Ed. 1490 (1914). 

87 Local 167 of International Brotherhood of Teamsters, Etc. v. United 
States, 291 U.S. 293, 54 S. Ct. 396, 78 L. Ed. 804 (1934). 

®8 Industrial Association v. United States, supra, note 43 (all the materials 
affected were produced in California except one, and that one was not dealt 
with until it had become commingled with local property) ; Hopkins v. United 
States, supra, note 42 (where there was a combination of brokers in the Kansas 
City Live Stock Exchange, who merely furnished certain facilities for sales 
and were not themselves the buyers and sellers) ; Anderson v. United States, 
171 U.S. 604, 19 S. Ct. 50, 43 L. Ed. 300 (1898) (where there was a com- 
bination of brokers who were the purchasers of cattle on the market, but their 
agreement was merely not to employ brokers, or to recognize yard traders, 


who were not members of the association). 
The last two cases illustrate the line of demarcation. Charges made by 
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Combinations involving railroads have been a frequent 
source of litigation under the Anti-Trust Act. These cases seem 
clearly to recognize the importance of size when the effect upon 
interstate commerce is being considered. Thus the Supreme 
Court, in United States v. Union Pacific R. Co.,” found a vio- 
lation of the Act where the Union Pacific attempted to pur- 
chase 46 per cent of the stock of the Southern Pacific, a com- 
peting line, which would have been sufficient to gain control of 
the latter. The crux of the opinion is contained in the following 
words: 


It is the scope of such combinations and their power to suppress or 
stifle competition or create monopoly which determines the applicability 
of the Act.” 


A holding company organized to control the stock of two 
competing railroads, the Great Northern and the Union Pa- 
cific,” a combination of all of the railroads west of the Missouri 
River, covering shipments of every description from that terri- 
tory to the East,” a combination of 31 railroads running be- 
tween Chicago and the Atlantic coast, formed to fix rates and 


the brokers in the Hopkins case, and the regulations in the Amderson case, 
were found to be entirely fair and reasonable. The combination was not cal- 
culated to, nor was it capable of, controlling or affecting competition in inter- 
state commerce. By reason of its nature and limited scope, its effect upon the 
“flow” of livestock through the yards and in interstate commerece was imper- 
ceptible. These facts are in striking contrast with those of the Swift case, 
supra (note 55), where, by reason of its nature and scope, the combination 
threatened to embrace the entire meat packing industry. 

In the Hopkins case, the Supreme Court made the following suggestion: 
“It is possible that exorbitant charges for the use of these facilities might have 
similar effect 4s a burden upon commerce that a charge upon commerce itself 
might have. In a case like that the remedy would probably be forthcoming.” 
OP. cit., note 42, at p. §95. There would, in that case, have been a substantial 
effect upon interstate commerce, which was not apparent under the facts as 
actually presented. 

See, also, Blumenstock Bro. Advertising Agency v. Curtis Publishing Co., 
252 U.S. 436, 40 S. Ct. 385, 64 L. Ed. 649 (4920). 

6° 226 USS. 61, 33 S. Ct. §3, 57 L. Ed. 124 (1912). 

7° Td., at p. 88. 

™ Northern Securities Co. v. United States, supra, note 44. 

72 United States v. Trans-Missouri Freight Association, 166 U.S. 290, 
17 S. Ct. 540, 41 L. Ed. 1007 (1897). 
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fares,"* and a plan for the unification of practically every ter- 
minal facility in St. Louis;‘* were all held to be sufficiently large 
and powerful to completely suppress competition, thus falling 
directly within the condemnation of the Sherman Act. 

In comparatively recent times, combinations or associations 
of dealers or manufacturers have been formed for the purpose 
of disseminating trade information designed to promote the 
intelligent cooperation and best interests of the industry or busi- 
ness concerned. So long as no concert of action on the part of 
the members appears, or obligation to act in any prescribed way 
upon the information thus obtained, and the activities can be 
reasonably expected to promote interstate commerce rather than 
hinder it, such associations have been upheld.” But where the 
associations subject the members to certain rules and regulations 
limiting the output or sales of their product, or where the char- 
acter of the information gathered and the use made thereof 
leads irrestistibly to the conclusion that it necessarily would 
result in a concerted effort to curtail production or raise the 


78 United States v. Joint Traffic Association, 171 U.S. 505, 19 S. Ct. 25, 
43 L. Ed. 259 (1898). 

"4 United States v. St. Louis Terminal Association, 224 US. 383, 32 
S. Ct. 507, 56 L. Ed. 810 (1912). St. Louis was a focal point for many east 
to west railroad systems, and by reason of the physical and topographical con- 
ditions of the locality the combination in question gained control of the entire 
movement of interstate commerce. Thus it was said by the court: “Whether 
it is a facility in aid of interstate commerce or an unreasonable restraint for- 
bidden by the act of Congress . . . will depend upon the intent to be inferred 
from the extent of the control thereby secured over instrumentalities which 
such commerce is under compulsion to use, the method by which such control 
has been brought about and the manner in which that control has been 
exerted.” Jd., at pp. 394 and 395. 

*® Maple Flooring Association v. United States, 268 U.S. 563, 45 S. Ct. 
578, 69 L. Ed. 1093 (1925); Cement Mfg. Association v. United States, 
268 U.S. 588, 45 S. Ct. 586, 69 L. Ed. 1104 (1925); Appalachian Coals v. 
United States, 288 US. 344, 53 S. Ct. 471, 77 L. Ed. 825 (1933). See, 
also, Sugar Institute, Inc. v. United States, 297 U.S. 553, 56 S. Ct. 629, 80 
L. Ed. 859 (1936). 

In the Maple Flooring Association case the court made the following com- 
ment: “Restraint upon free competition begins when improper use is made of 
that information through any concerted action which operates to restrain the 
freedom of action of those who buy and sell.” 268 U.S, at p. 583. 
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price of the commodities in interstate commerce, they have been 
held illegal under the Anti-Trust Act.” 

In a prosecution under the Sherman Act, a trader who 
simply refuses to sell to others is not guilty of violating its 
terms, and he may withhold his goods from those who will not 
sell them at the price which he fixes for their resale.” He may 
not, however, consistently with the Act, go beyond the exercise 
of this right, and by contracts or combinations, express or im- 
plied, attempt to fix the price of his products. The effect upon 
competition, where binding agreements are included in the 
trader’s activities, cannot be doubted, and in such cases there is 
more likelihood of a material burden upon interstate commerce. 

The Anti-Trust Act has been invoked to restrain the efforts 


7° American Column & Lumber Co. v. United States, 257 U.S. 377, 42 
S. Ct. 114, 66 L. Ed. 284 (1921) (where the association’s plan covered one- 
third of the hardwood output of the country, its secretary actively urged cur- 
tailment of production and increase in prices, and frequent meetings were 
held, tending to show an attempt to secure concerted action); Umited States 
v. American Linseed Oil Co., 262 U.S. 371, 43 S. Ct. 607, 67 L. Ed. 1035 
(1923) (where there was an elaborate system of reports covering variations 
in prices, prospective buyers and other confidential details, the members were 
bound to give such information when requested, and regular meetings were 
held); Straus v. American Publisher? Association, 231 U.S. 222, 34 S. Ct. 
84, 58 L. Ed. 192 (1913) (where the association, composed of about 75% 
of the publishers in the country, made agreements with the Booksellers’ Asso- 
ciation, including a majority of the booksellers of the country, which obli- 
gated the members to sell copyrighted books only to those who would maintain 
retail prices—the court found that competition was almost totally destroyed) ; 
Standard Sanitary Mfg. Co. v. United States, 226 U.S. 20, 33 S. Ct. 9, 57 
L. Ed. 107 (1912). 

Size and concert of action characterize each one of these cases, thus 
enabling the, control of competition and the resulting material burden upon 
Interstate commerce, 

7? United States v. Colgate & Co., 250 U.S. 300, 39 S. Ct. 465, 63 
L. Ed. 992 (1919); Frey & Sons, Inc. v. Cudahy Packing Co., 256 U.S. 208, 
41 S. Ct. 451, 65 L. Ed. 892 (1921). In the latter case, the fact that the 
manufacturer suggested a sales plan which fixed minimum prices and most 
of the retailers cooperated with the plan, was held not to change the rule. 

78 United States v. Schrader’s Sons, Inc., 252 U.S. 85, 40 S. Ct. 251, 64 
L. Ed. 471 (1920) (where there were agreements to observe certain retail 
prices); Dr. Miles Medical Co. v. Park & Sons Co., 220 U.S. 373, 31 S. Ct. 
376, 55 L. Ed. 502 (1911) (where a system of contracts between manufac- 
turer, wholesaler, and retailer fixed the amount which the consumer had 
to pay). 
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of employees to compel the employment of union members 
exclusively, in cases where the destruction of the employer’s 
interstate trade is the means used to accomplish the desired end. 
So long as the workers’ strike is confined to local operations 
and there is little likelihood of material interference with inter- 
state trade in the article or articles concerned, the Act has no 
application.” But where methods are employed by the union 
members to discourage the interstate sales of the employer’s 
product, such as the instigation of a secondary boycott,” or the 
designation of the products as “unfair,””’ the Anti-Trust Act 
has been applied and the activities enjoined. 

An Act designed to supplement the Sherman Anti-Trust 
Act and to “protect competitive business from further inroads 
by monopoly,” the Federal Trade Commission Act,” involves 


79 Levering & Garrigues Co. v. Morrin, 289 U.S. 103, 53 S. Ct. 549, 
77 L. Ed. 1062 (1933) (involving a conspiracy to halt or suppress local 
building operations) ; United Leather Workers International Union v. Her- 
kert, 265 U.S. 457, 44 S. Ct. 623, 68 L. Ed. 1104, 33 A.L.R. 566 (1924) 
(involving a strike intended to prevent the continued manufacture of goods 
by the employer which were intended for interstate shipment. In neither 
case were facts presented to show that a material effect upon interstate com- 
merce would result). ‘ 

8° Loewe v. Lawlor, 208 U.S. 274, 28 S. Ct. 301, 52 L. Ed. 488 
(1908); Duplex Co. v. Deering, 254 US. 443, 41 S. Ct. 172, 65 L. Ed. 
349 (1921). In these two cases, the first involving a hat manufacturer and 
the second, a manufacturer of printing presses, the products were almost 
exclusively articles of interstate trade. By means of the boycott, the union 
members were attempting to destroy the employer’s interstate sales, interstate 
commerce being the direct object of the attack, and a material effect was 
threatened. 

“! Bedford Cut Stone Co. v. Stone Cutters Association, 274 U.S. 37, 
47 S. Ct. 522, 71 L. Ed. 916, 54 L. Ed. 791 (1927) (where there was a 
combination of union stone-cutters to restrain the interstate trade of certain 
building stone producers by declaring their stone “unfair” and forbidding 
members of the union to work on it in building construction in other states, 
for which it was extensively bought and used, and thereby coercing or inducing 
local employers to refrain from purchasing it); Lawlor v. Loewe, 235 U.S. 
522, 35 S. Ct. 170, 59 L. Ed. 341 (1915) (where a list of “unfair” dealers, 
manifestly intended to put a ban upon those whose names appeared therein, 
was circulated among an important body of possible customers who were com- 
bined with a view to joint action and in anticipation of such reports). 

*? A full explanation of the purpose of the Act is given by Justice Brandeis 
in his dissent in Federal Trade Commission v. Gratz, 253 U.S. 421, 435, 40 
S. Ct. 572, 64 L. Ed. 993 (1920). 

=* 38 Stat. 717, 719, 15 U.S.C.A., sec. 45. 
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the same considerations. In particular, it was designed to aid 


in combating any further tendencies toward concentration and 


monopoly based upon unfair trade practices. It applies, of 


course, only to unfair methods of competition in interstate 
commerce. 

Practices not characterized by deception or fraud, but con- 

7 ) 

sidered reasonable under the particular circumstances presented, 
and showing no tendency to unduly hinder competition, are 
held not to amount to unfair methods of competition and are 
t 
therefore beyond reproach.™* Likewise, where claims are made 
concerning a product which is not the subject of distinct compe- 
tition, and such claims are not of a nature to substantially injure 
persons who might be classed as competitors, there is said to be 
no unfair method of competition within the meaning of the 
Aa” 

But where the product concerned is the subject of active 
competition, any claims or activities which are calculated to gain 
an unfair advantage over competitors and are of a nature cal- 
culated to seriously threaten continued competition in that com- 
modity, may be outlawed by order of the Federal Trade 
Commission.” 

84 Federal Trade Commission v. Gratz, supra, note 82. Merchants acting 
independently refused to sell cotton ties unless purchasers bought from them 
a corresponding amount of jute bagging.. Since the merchants were operating 
alone and in good faith, and in view of the fact that ties and bagging for 
cotton were closely associated articles, the court decided that no unfair methods 
of competition were shown. 

85 Federal Trade Commission v. Raladam Co., 283 U.S. 643, 51 S. Ct. 
587, 75 L. Ed. 1324 (1931). The Commission ordered a party to cease 
representing his “obesity cure” as a scientific method and a remedy for 
obesity unless the claims were accompanied by a statement that the cure could 
not be taken safely except under medical direction. The order was held 
beyond the commission’s jurisdiction, since such claims were not of a nature 
to substantially injure competitors. 

86 Federal Trade Commission v. Keppel Bros., 291 U.S. 304, 54 S. Ct. 

23, 78 L. Ed. 814 (1933), noted in 82 U. of Pa. L. Rev. 664 (1934) 
(distribution of candy packages that encouraged buying through a gambling 
device); Federal Trade Commission v. Royal Milling Co., 288 U.S. 212, 
53 S. Ct. 335, 77 L. Ed. 706 (1933) (sale of flour under false representation 
that the flour was manufactured by the sellers) ; Federal Trade Commission v. 
Winsted Co., 258 U.S. 483, 42 S. Ct. 384, 66 L. Ed. 729 (1922) (a manu- 























INTERSTATE COMMERCE 81 


The cases under the Sherman Anti-Trust Act and the Fed- 
eral Trade Commission Act demonstrate that the activities en- 
joined are those which are extensive enough, or sufficiently 
effective by reason of their character or location, to exercise 
a distinct and profound effect upon competition in articles which 
are the subjects of interstate commerce. It is true that many of 
these cases have been decided on the ostensibly independent 
doctrine of the “rule of reason.” Yet at the very least it can be 
reasoned that, just as judicial acceptance of the rule of reason 
eased away the perplexing question of the validity of the Sher- 
man Act under the Fifth Amendment,” so the same doctrine 
bears a relation to the problem of the scope of the anti-trust 
acts as concerns the area of federal authority. To go further, 
the stricter attitude of the court toward railroad than toward 
industrial combinations may be rationalized as logically in terms 
of the greater quantitative effect of railroad combinations upon 
interstate commerce, arising as a result of the peculiar relation 
of the carrier to commerce, as in those of conflicting conceptions 
of monopoly and restraint of trade inherited from the common 
law. 
Approaching the problem from another direction, the com- 
merce clause of the Constitution has been interpreted as a 
limitation upon state action. The power over interstate com- 
merce resides exclusively in the federal government, and the 
individual states can do nothing which will materially interfere 
with, or in any way tend to control, the free movement of 
commodities in interstate commerce. If a state’s action threat- 


facturer labeled goods “natural wool” when in fact they were in large part 
cotton); Algoma Lumber Co. v. Federal Trade Commission, 291 U.S. 67, 
54S. Ct. 315, 78 L. Ed. 655 (1933) (sales of yellow pine products under 
the name “California White Pine”); Federal Trade Commission v. Beech- 
Nut Packing Co., 257 U.S. 441, 42 S. Ct. 150, 66 L. Ed. 307 (1922) (a 
plan under which special agents were employed to locate violators who sold 
below the prices “suggested” and such violators placed on a list of those to 
whom the company’s goods were not to be sold, reinstatement being withheld 
until assurance was given that the products would be sold at the right prices 
in the future). 

87 Corwin, Anti-Trust Acts and the Constitution, 18 Va. L. Rev. 355 


(1932). 
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ens to impose a substantial burden upon interstate commerce, 
there is said to be a direct effect upon that commerce and such 
action is immediately condemned. But where the state acts pur- 
suant to a reasonable exercise of its governmental functions of 
raising necessary revenue or protecting the lives, health, and 
general well being of its citizens, no objection is raised by the 
Supreme Court, the effect upon interstate commerce, if any, 
being referred to as indirect. The qualification that the exercise 
of such powers must be reasonable presupposes that the effect 
upon interstate commerce will not be too great. The cases in 
this field demonstrate again that the question is primarily one 
of degree. 

A direct burden upon interstate commerce was found where 
one state attempted to require a license of a corporation located 
in another state before it could buy and ship grain from the first 
state to the second;** where practically all of the wheat har- 
vested in one state was shipped to other states, and a law of the 
state where the grain was produced provided for inspectors who 
were required to fix the price of the wheat after it had been 
stored in local elevators, which amounted to fixing the profit 


y 


which the buyers could make;*” and where the same state 
attempted to regulate the marketing of wheat by establishing a 
system of grading, weighing, and measuring.” In all three of 
these situations there was an attempt on the part of the state to 
control the interstate shipment of grain by statutory regulations 
which would necessarily have a material effect upon the inter- 
state trade in grain. 

A New York act attempting to regulate the price paid by a 
New York dealer for milk acquired in Vermont was enjoined 
in its operation upon sales of such milk in the original pack- 

88 Dahnke-Walker Milling Co. v. Bondurant, 257 U.S. 282, 42 St. Ct. 


106, 66 L. Ed. 239 (1921). 
89 Lemke v. Farmers Grain Co., 258 U.S. 50, 42 S. Ct. 244, 66 L. Ed. 


458 (1922). 
% Shafer v. Farmers Grain Co., 268 U.S. 189, 45 S. Ct. 481, 69 L. Ed. 


909 (1925). 
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> the court said, “have been made 


ages." “Nice distinctions,’ 
between direct and indirect burdens. They are irrelevant when 
the avowed purpose of the obstruction, as well as its necessary 
tendency, is to suppress or mitigate the consequences of compe- 
tition between the states. Such an obstruction is direct by the 
very terms of the hypothesis.” 

Such a regulation by the state of New York threatened to 
materially interfere with the interstate movement of Vermont 
milk into New York. The economic welfare of New York citi- 
zens was not deemed sufficient reason for permitting such a 
substantial restraint of interstate commerce. 

An agency established within a state for the purpose of 
soliciting passengers and selling tickets for an interstate carrier 
by rail or steamship, is an important part of interstate or foreign 
commerce, a necessary adjunct thereto, and a state statute 
requiring a license fee from such an agency constitutes a direct 
burden upon interstate commerce.”* The power to tax such an 
agency, it was said, involved the lessening of the commerce of 
the road to an extent commensurate with the amount of business 
done by the agent.” 

A state law providing for the inspection of animals whose 
meats are used for human consumption, is not a rightful exertion 
of the state’s police power, but a burden upon interstate com- 
merce, where the inspection is of such a character that it will 
prevent the introduction into the state of sound meats, the 
product of animals slaughtered in other states.”” An act forbid- 
ding the agent of an express company not incorporated by the 
laws of the state to carry on business without first obtaining a 

°! Baldwin v. Seelig, 294 U.S. 511, 55 S. Ct. 497, 79 L. Ed. 1032 
(1935). 

 Id., at p. 522. 

%3 McCall v. California, 136 U.S. 104, 10 S. Ct. 881, 34 L. Ed. 391 
(1890); Di Santo v. Pennsylvania, 273 U.S. 34, 47 S. Ct. 267, 71 L. Ed. 
524 (1927). 

196 US. at p. 284. 

%5 Minnesota v. Barber, 136 U.S. 313, 10 S. Ct. 862, 34 L. Ed 
(1890); Brimmer v. Rebman, 138 U.S. 78, 11 S. Ct. 213, 34 L. Ed 
(1891). 
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license was held to be a regulation of interstate commerce and 
invalid.”* An act forbidding the shipment of unshelled shrimps 
outside of the state, but permitting their transportation as soon 
as shelled, was held to directly burden and obstruct interstate 
commerce.” And in Pennsylvania v. W est Virginia,” a law of 
a state wherein natural gas was produced and was the recog- 
nized subject of interstate commerce, which required that con- 
sumers in that state should be accorded a preferred right to 
purchase the gas over consumers in other states, was held in- 
valid, the court saying: 

Its provisions and the conditions which must surround its operation 
are such that it necessarily and directly will compel the diversion to local 
consumers of a large and increasing part of the gas heretofore and now 
going to consumers in the complainant states, and therefore will work a 
serious interference with that commerce.” 

Serious consequences to the continued freedom of interstate 
commerce were apprehended in this last group of cases, as in 
the others, if the state regulations were allowed to stand. Those 
regulations threatened to impose a substantial burden upon 
interstate commerce. 

In contrast to the cases where the effect upon interstate com- 
merce is substantial by reason of the extent or character of the 
state’s control, numerous charges and regulations imposed by 
the states have been held entirely valid regardless of the fact 
that they may have had some effect upon interstate commerce.” 


° Crutcher v. Kentucky, 141 U.S. 47, 11 S. Ct. 851, 35 L. Ed. 649 
(1891). ’ 

% Foster-Fountain Packing Co. v. Haydel, 278 US. 1, 49 S. Ct. 1, 73 
L. Ed. 147 (1928). 

262 US. 553, 43 S. Ct. 658, 67 L. Ed. 1117 (1923). 

" Ié., at p. §97- 

‘0° A state may prescribe reasonable charges for intrastate transportation, 
Minnesota Rate Cases, 230 U.S. 352, 33 S. Ct. 729, 57 L. Ed. 1511 (1913); 
it may impose a license on locomotive engineers running trains within the 
state, even though they are bound for points outside, Smith v. Alabama, 124 
U.S. 465, 8 S. Ct. 564, 31 L. Ed. 508 (1888); a state may regulate the 
manufacture and sale of liquor within its own borders, regardless of the fact 
that it may be intended for export, Kidd v. Pearson, 128 U.S. 1, 9 S. Ct. 6, 
32 L. Ed. 346 (1888); but it cannot prohibit such sale where it is imported 
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These are cases where the effect is slight and therefore not cal- 
culated to cause any noticeable diminution of the trade among 
the several states, or where the charge or regulation is a reason- 
able exercise of local authority and is not likely to produce a 
heavy or undue burden upon interstate commerce. 

Any attempt on the part of a state to require a license fee 
from agents or solicitors engaged in selling goods by sample for 
concerns located in other states, is invalid, amounting to a 
“direct” burden upon interstate commerce." In Robbins v. 


in the original packages from other states, Leisy v. Hardin, 135 U.S. 100, 
10 S. Ct. 681, 34 L. Ed. 128 (18g0); a state’s wrongful death act is valid 
as applied to a cause of action arising out of a river boat collision, Sherlock v. 
Alling, 93 U.S. 99, 23 L. Ed. 819 (1876) ; a state may subject coal and coke 
barges to inspection although traveling in interstate commerce, Pittsburgh & 
Southern Coal Co. v. Louisiana, 156 U.S. 590, 15 S. Ct. 459, 39 L. Ed. 544 
(1895); reasonable charges for the use of a facility in interstate commerce, 
such as a state or municipally owned wharf, have been upheld even though 
such charges might enhance the cost of doing the business, Transportation Co. 
v. Parkersburg, 107 U.S. 691, 2 S. Ct. 732, 27 L. Ed. 584 (1882); Packet 
Co. v. St. Louis, 100 U.S. 423, 25 L. Ed. 688 (1879), Packet Co. v. Catletts- 
burg, 105 U.S. 559, 26 L. Ed. 1169 (1881), Huse v. Glover, 119 US. 
543, 7 S. Ct. 313, 30 L. Ed. 487 (1886) (involving a reasonable charge 
for the use of river improvements), Ouachita Packet Co. v. Aiken, 121 US. 
444, 7 S. Ct. 907, 30 L. Ed. 976 (1887); a city may make a reasonable 
charge for the use of its streets, St. Louis v. Western Union Telegraph Co., 
148 U.S. 92, 13 S. Ct. 485, 37 L. Ed. 380 (1893); a state may prohibit 
the waste of petroleum and may issue proration orders applying to the produc- 
tion of oil (not to sales or transportation), even though the product is intended 
for and is in fact immediately shipped in interstate commerce, Champlin Rfg. 
Co. v. Corp. Com. of Oklahoma, 286 US. 210, 52 S. Ct. 559, 76 L. Ed. 
1062 (1932) 

101 Rearick v. Pennsylvania, 203 U.S. 507, 27 S. Ct. 159, 51 L. Ed. 295 
(1906) ; Caldwell v. North Carolina, 187 U.S. 622, 23 S. Ct. 229, 47 L. Ed. 
336 (1903); Brennan v. Titusville, 153 U.S. 289, 14 S. Ct. 829, 38 L. Ed. 
719 (1894); Asher v. Texas, 128 U.S. 129, 9 S. Ct. 1, 32 L. Ed. 368 
(1888); Stoutenburgh v. Hennick, 129 U.S. 141, 9 S. Ct. 256, 32 L. Ed. 
637 (1889); Real Silk Hosiery Mills, Inc. v. Portland, 268 U.S. 325, 45 
S. Ct. 525, 69 L. Ed. 982 (1925). 

That such license fees would subject interstate commerce to a substantial 
burden was indicated in We/ton v. Missouri, 91 U.S. 275, 23 L. Ed. 347 
(1875), where the court said: “Imposts operating as an absolute exclusion 
of the goods would be possible, and all the evils of discriminating state legisla- 
tion, favorable to the interests of one state, and injurious to the interests of 
other states and countries, which existed previous to the adoption of the Con- 
sitution, might follow, and the experience of the last fifteen years shows would 
follow, from the action of some states. /d., at p. 281.” 
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Shelby Taxing District,’ the Supreme Court made the follow- 
ing statement: 

The Constitution of the United States having given to Congress the 
power to regulate commerce, not only with foreign nations, but among 
the several states, that power is necessarily exclusive whenever the sub- 
jects of it are national in their character, or admit only of one uniform 
system or plan of regulation.’ 

This suggests a broad, basic test for all cases involving things 
which affect interstate commerce. The federal government may 
control all activities which, by reason of their nature or extent 
have such an effect upon interstate commerce that the national 
interest in them must be said to be greater than their local 
interest and their regulation by the national authority more 
practical, if not absolutely necessary.'”* 

A reasonable wharfage charge upon river boats engaged in 
interstate transportation’” is no less direct in its effect upon 
interstate commerce than a license fee upon agents and solicitors. 
In both cases, the charge is made directly upon an instrumen- 
tality of interstate trade, but because of the difference in the 
character of the instrumentalities, their relative ability to pay, 
and other similar considerations, the effect to be apprehended 
in the former case is not nearly so great as that to be expected 
in the latter case. 

The same trend may be detected in the Supreme Court’s 
decisions relative to the states’ power of taxation. No state has 
the right to lay a tax on interstate commerce in any form, 

102 1290 U.S. 4809, 7S. Ct. §92, 30 L. Ed. 694 (1887). 

i Id., at p. 492. 

4 In the Robbins case, supra (note 98), the court said further: “If the 
selling of goods by sample and the employment of drummers for that purpose, 


injuriously affect local interests of the states, Congress, if applied to, wil 


id 
1 


] 
i 


undoubtedly make such reasonable regulations as the case may demand. A 


Congress alone can do it, for it is obvious that such regulations should be bas 
on a uniform system applicable to the whole country, and not left to the varied, 
discordant, or retaliatory enactments of forty different states. Of. cit., note 
102, at p. 498. See, Jane Alvies, The Commerce Power—from Gibbons v. 
Ogden to the Wagner Act Cases, 3 O.S.L.J. 307, 326 (1937). 


105 


See cases cited in note 100, supra. 
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whether by way of duties laid on the transportation of the sub- 
jects of that commerce, or on the receipts derived from that 
transportation, or on the occupation or business of carrying it 
on.’ Nevertheless, reasonable sources of revenue must be left 
to the states, and it is only when a state tax threatens to mate- 
rially burden the interstate movement of commodities or to 
become a regulation thereof, that it is declared invalid. The 
power to tax is the power to destroy, and where the state 
attempts to tax, in effect, the interstate business of a corpora- 
tion,” the traffic over an interstate bridge,’” or the stream of 


109 


gas and oil flowing through the state,'’’ very serious conse- 
quences to the freedom of such movement between the states 
may be expected and the court has held such attempts uncon- 
stitutional. But where the tax is merely laid upon the local 
property of a company, even though that company may be doing 
interstate business, the likelihood of such consequences is much 


110 


less and what effect there may be is said to be indirect. 


106 Lyng v. Michigan, 135 U.S. 161, 10 S. Ct. 725, 34 L. Ed. 150 
(1890). 
107 


Western Union Telegraph Co. v. Kansas, 216 U.S. 1, 30 S. Ct. 190, 
54 L. Ed. 355 (1910) (where a, state attempted by statute to impose the 
requirement that a company, as a condition to its right of engaging in local 
business, first pay into the state school fund a given per cent of its authorized 
capital, representing all of its business and property everywhere); Leloup v. 
Mobile, 127 US. 640, 8 S. Ct. 1380, 32 L. Ed. 311 (1888) (a general 
license tax upon a telegraph company, which was said to affect its entire busi- 
ness, interstate and domestic). Compare, State Tax on Railway Gross Receipts, 
82 U.S. 284, 21 L. Ed. 164 (1872), where the tax was said to be upon the 
income of the carrier, i.e., the fruits of transportation, realized and reduced 
to possession, so as to have become part of the general capital and property of 
the taxpayer. Such a tax was held valid. 

08 Covington Bridge Co. v. Kentucky, 154 U.S. 204, 14 S. Ct. 1087, 
38 L. Ed. 962 (1894). 

109 Eureka Pipe Line Co. v. Hallanan, 257 U.S. 265, 42 S. Ct. 101, 66 
L. Ed. 227 (1921); United Fuel Gas Co. v. Hallanan, 257 U.S. 277, 42 
S. Ct. 105, 66 L. Ed. 234 (1921). The state of West Virginia sought to tax 
a stream of oil and gas flowing constantly through the state, but the court held 
that the mere power of those who directed the stream to divert it from inter- 
state commerce, when as a course of business it was constantly interstate, with 
only minor diversions to intrastate commerce, did not expose to the state’s 
taxing power that part of the flow which crossed state lines. 

110 Where a state taxed tolls which were received by a railroad from other 
carriers for the privilege of using its tracks within the state, it was held that 
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To again adopt the words of the Supreme Court, “The 
states cannot under under any guise impose direct burdens upon 
interstate commerce. For this is but to hold that the states are 
not permitted directly to regulate or restrain that which from 


the tax was laid upon the corporation on account of its property in a railroad 
and that this requirement of the usual proportional contribution to public 
maintenance had merely an incidental effect upon interstate commerce. New 
York, Etc. R. Co. v. Pennsylvania, 158 U.S. 431, 438, 15 S. Ct. 896, 39 
L. Ed. 1043 (1895). 

A state has the power to impose a tax on a general commission business 
carried on within the state, where the concern is not acting for any particular 
firm within or without the state, Ficklen v. Shelby County, 145 U.S. 1, 12 
S. Ct. 810, 36 L. Ed. 601 (1892); the business of buying and selling cotton 
locally produced, processed and warchoused, is local in character, and a local 
occupation tax upon the buyer does not contravene the commerce clause, al- 
though the course of business is such that all of the cotton so bought is ulti- 
mately shipped by the buyer in interstate or foreign commerce, Chassaniol v. 
Greenwood, 291 U.S. 584, 54 S. Ct. 541, 78 L. Ed. 1004 (1934); the busi- 
ness of storing and compressing cotton produced locally and shipped into local 
warehouses is local, and a non-discriminatory state tax upon it is valid, Federal 
Compress Co. v. McLean, 291 US. 17, 54 S. Ct. 267, 78 L. Ed. 622 
(1934); although a state tax on the gross earnings from interstate commerce 
is a burden thereon and repugnant to the commerce clause, the net income 
justly attributable to all classes of business done within the state, whether 
derived from subsequent interstate transportation or not, may be used as a 
measure of a tax imposed to pay the state for the use therein of a domestic 
corporation’s franchise, Matson Nav. Co. v. State Board of Equalization of 
California, 297 U.S. 441, 56 S. Ct. 553, 80 L. Ed. 791 (1936). See, also, 
Heisler v. Thomas Colliery Co., 260 U.S. 245, 43 S. Ct. 83, 67 L. Ed. 237 
(1922). 

Neither is there any objection to a state tax upon goods coming to rest 
within a state, although they have been transported there from outside and are 
intended to later continue their journey in interstate or foreign commerce. 
Bacon v. Illinois, 227 US. 504, 33 S. Ct. 299, 57 L. Ed. 615 (1913); 
Brown v. Houston, 114 U.S. 622, 5 S. Ct. 1091, 29 L. Ed. 257 (1885). 
In the latter Case, the court felt that there was “only an exercise of local 
administration under the general taxing power, which, though it may inci- 
dentally affect the subjects of commerce, is entirely within the power of the 
state until Congress shall see fit to interfere and make express regulations on 
the subject.” /4., at p. 632. These words indicate that many of the decisions 
above may not preclude regulation of the same subjects by the federal govern- 
ment if and when it sees fit to enter. The cases where the state’s action affects 
interstate commerce only incidentally are sometimes grouped within a class 
wherein it is said that the states have concurrent jurisdiction. See Covington 
Bridge Co. v. Kentucky, supra, note 108, at p. 211. According to the Supreme 
Court in this case, the jurisdiction of Congress is exclusive in matters national 
in character. Of. cit., note 108, at p. 212. 
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its nature should be under the control of one authority and be 
free from restriction save as it is governed in the manner that 
But where 
the subject is peculiarly one of local concern, and from its nature 


the national legislature constitutionally ordains.””™ 


belongs to the class of things with which the state appropriately 
deals in providing for local needs, the burden upon interstate 
commerce is said to be indirect and the state tax or other regula- 
tion is valid. It has become increasingly apparent that the 
degree of the burden upon interstate commerce is the “tip-off” 
when it becomes necessary to decide whether a particular activ- 
ity is national in its character and admits only of one uniform 
system or plan of regulation or is a local matter which must 
be controlled by the states. 

The purpose of this discussion has been to reveal the true 
nature of the shibboleth which has served the Supreme Court 
of the United States so faithfully and for so many years. It is 
submitted that the formula which conditions the exercise of the 
federal commerce power upon a determination that the subject 
of regulation affects interstate commerce directly rather than 
indirectly, is little more than a convenient label which in reality 
merely serves to describe the result of the court’s deliberations. 
The thought is not entirely novel, nor yet without precedent. 
It has found expression in the words of at least two of the 
Justices seated on the Supreme Bench. 

Justice Stone, in his dissenting opinion in Di Santo v. Penn- 


° 


sylvania,"** is responsible for the following statement, which is 


one of the most searching and thoughtful explanations of the 
real problem involved to be found anywhere: 


In this case the traditional test of the limit of state action by inquir- 
ing whether the interference with commerce is direct or indirect seems 
to me too mechanical, too uncertain in its application, and too remote 
from actualities, to be of value. In thus making use of the expressions, 
“direct” and “indirect interference” with commerce, we are doing little 
more than using labels to describe a result rather than any trustworthy 
formula by which it is reached. 

1 Minnesota Rate Cases, supra, note 100, at p. 400. 

1? Note 93, supra. 
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But it seems clear that those interferences not deemed forbidden are 
to be sustained, not because the effect on commerce is nominally indirect, 
but because a consideration of all the facts and circumstances, such as the 
nature of the regulation, its function, the character of the business in- 
volved and the actual effect on the flow of commerce, lead to the con- 
clusion that the regulation concerns interests peculiarly local and does 
not infringe the national interest in maintaining the freedom of com- 
merce across state lines.*** . 

The principle applies as well to cases involving the federal 
government’s power to regulate by virtue of the authority con- 
ferred by the commerce clause of the Constitution, bringing 
within that power those activities which are peculiarly national 
in character and which affect interstate commerce to the extent 
of imposing a substantial burden thereon. 

Justice Cardozo, in his dissenting opinion in the Carter case, 
pointed out that many of the effects upon interstate commerce, 
agreed by everyone to be direct, are in fact indirect in the true 
sense of the word. “A survey of the cases,” he concluded, 
“shows that the words have been interpreted with suppleness 
of adaptation and flexibility of meaning. The power is as broad 
as the need that evokes it.”'™ 

The decisions of the Supreme Court cited in this article 
reveal that almost invariably the court is chiefly concerned with 
the degree of the effect upon interstate commerce. If sufficient 
danger to interstate commerce appears, no matter how remote 
the source, Congress will be conceded the power to act. Recog- 
nition of this fact, officially, has been somewhat belated, but it 
has finally:appeared in the opinion of the majority in the Jones 
&? Laughlin case. 

If a precise formula is needed, the following deductions 
may be suggested: 

(1) The federal government has the power to control those 
things which affect interstate commerce when all the factors and 
circumstances involved give the things concerned a national 


13 Op. cit., note 93, at p. 44. 
4 Op. cit., note 14, at p. 328. 
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character and significance which outweighs their inherently local 
characteristics. 

(2) So long as the local interest remains predominant and 
the things concerned are best controlled by local regulation, any 
effect upon interstate commerce which may be found will not be 
sufficient to invoke the federal power. 

(3) One of the most important factors in determining the 
character of the things concerned is the degree of the effect upon 
interstate commerce. 

(4) The consideration of the degree of the effect, however, 
may be offset to some extent where the things concerned are of 
such a nature that they cannot be readily distinguished from a 
large number of other things which are intrinsically local and 
cannot be brought within the power of the federal government 
without obliterating the federal system. 

In any event, it must be recognized that the direct and indi- 
rect test is not a trustworthy formula. The primary question, 
from a practical standpoint, is one of degree. 
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NOTES AND COMMENTS 





COVENANTS 


RUNNING OF A CovENANT TO Pay AssEsSMENTS ON OTHER 

LANDs OF THE GRANTOR 

The plaintiff’s grantor, Michael Maher, conveyed a thirty-foot strip 
of land in the rear of his property to the grantor of the defendant. 
The consideration recited in the deed was two dollars and a covenant, 
“As part of the consideration of this deed, said grantee agrees to protect 
and save harmless the grantor from all assessments for the opening of 
Storer Avenue . . . as to said grantor’s adjoining or abutting property.” 
The defendant’s deed to the land contained the clause, “and being the 
same land and subject to the same conditions contained in the deed from 
Michael Maher to the Farmers’ and Drovers’ Stockyards Co.” ‘The 
street was laid by the city. The defendant refused the demand of the 
plaintiff that the assessments be paid. The court ordered the defendant 
to pay the city of Cleveland the assessments levied on the plaintiff’s land 
for the opening of the street. Maher v. Cleve. Union Stockyards Co., 
55 Ohio App. 412, 9 N.E. (2nd) 995 (1937). 

The theory upon which the court bases its decision is that the cov- 
enant to pay assessments on other lands of the grantor is one running 
with the land; that is, the right to take advantage of the covenant will 
pass with a conveyance of the covenantee’s estate, and the liability for 
its performance will pass to a subsequent grantee of the covenantor by a 
mere conveyance of the land of the convenantor. 

To determine whether a particular covenant runs with the land, it 
may be necessary to examine its form and character as well as the inten- 
tion of the parties. Spencer's Case, decided in 1583, laid down a rule 
as to the form of running covenants which has been referred to by many 
courts. According to the rule in Spencer's Case, 5 Coke, 16 A, 77 Eng. 
Rep. 72 (1583), if the covenant relates to a thing m esse, the word 
“assigns” need not be used in order for the covenant to run, but if it 
relates to a thing not in being, “assigns” must be named in the instru- 
ment of conveyance. Maryland & P. R. Co. v. Silver, 110 Md. 510, 
73 Atl. 297 (1909); Duester v. Alvin, 74 Ore. 544, 145 Pac. 660 
(1915). This technical rule has been abrogated by many courts. “The 
use of the words ‘assignees’ or ‘heirs and assigns’ is not necessary or 
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essential to create a covenant running with the land, and in determining 
whether a covenant will run the material inquiries are whether the parties 
intended to impose such burdens on the land and whether it is one that 
may be imposed consistently with principle and equity.” Johnson vy. 
American Gas Co., 8 Ohio App. 124 (1917); Masury v. Southworth, 
9 Ohio St. 34 (1859); Frederick v. Callahan, 40 Iowa 311 (1877); 
Eche v. Fetzer, 65 Wis. 55, 26 N.W. 266 (1886). 

A covenant will not run with the land unless it “touches and con- 
cerns” the lands, its use, occupation, or enjoyment. The covenant must 
attach to the land or to some interest therein granted. Whalen v. 
Baltimore § Ohio Ry. Co., 108 Md. 11, 69 Atl. 390 (1908); Mus- 
cogee Mfg. Co. v. Eagle & Phenix Mills, 126 Ga. 210, 54 S.E. 1028 
(1906); Northern Ohio Traction & Light Co. v. Quaker Oats Co., 
114 Ohio St. 685 (1926); Easter v. Little Miami Ry. Co., 14 Ohio 
St. 48 (1862); Tiffany, Real Property, 2nd Ed., sec. 392. “Cove- 
nant to run with the land must respect realty demised and have for its 
object something annexed to, inherent in, or connected with the land, 
and its performance or nonperformance must affect the nature, quality, 
value, or mode of enjoyment of the demised premises.” Epting v. 
Lexington Water Power Co., 177 S.C. 308, 181 S.E. 66 (1935). 
No specific standard can be set for determining when a covenant 
“touches and concerns” or is “inherent in or connected with” the land 
conveyed. In general, if a covenant deals with what might be termed 
the normal attributes of ownership, it can be said to “touch and con- 
cern” that estate; for example, (1) covenants to pay taxes on premises 
granted, Post v. Hearney, 2 N. Y. 394, 51 Am. Dec. 303 (1849); 
(2) covenants to erect and maintain fences, Hickey v. Lake Shore, etc., 
R. R. Co., 51 Ohio St. 40, 36 N.E. 672 (1894); (3) and clearly 
those covenants which affect the actual physical use of the land granted 
such as restrictions on the type of structure which may be erected. 
Booth v. Knape, 225 N.Y. 390, 122 N.E. 202 (1919). 

If the covenant is of such character that it can run with the land, 
the intention of the parties is a controlling factor in determining whether 
or not it does run in a particular case. Sexauer v. Wilson, 136 Iowa 
357, 113 N.W. 941 (1907); Milliken v. Hunter, 80 Ind. 149, 100 
N.E. 1041 (1913); Pittsburg, C. & St. L. Ry. v. Bosworth, 46 Ohio 
St. 81, 18 N.E. 533 (1888). The expressed intention that the covenant 
is not to run will prevent a covenant which would otherwise do so 
from running with the land. Wilmurt v. McGrane, 16 App. Div. 412, 
45 N.Y. Supp. 32 (1897); Masury v. Southworth, supra. The con- 


verse, however, is not true, for the intentions of the parties cannot con- 
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vert a personal obligation into a real covenant. Masury v. Southworth, 
supra; Consolidated Arizona Smelting Co. v. Hinchman, 212 Fed. 813 
(1914); Calif. Packing Corp. v. Grove, 51 Cal. App. 203, 196 Pac. 
891 (1921). “Intention of original parties to the contract alone cannot 
create a covenant running with the land, but the nature of the covenant 
and its relation to the estate must in addition be such that the law will 
permit the intention to be effectual.” Lingle Water Users’ Ass'n. v. 
Occidental Bldg. & Loan, 43 Wyo. 41, 297 Pac. 385 (1931). 

If the requirement of “touching and concerning” the estate granted 
is to have any meaning, an agreement to pay assessments on other lands 
of the grantor cannot be said to “touch and concern” the estate granted. 
It in no ordinary way affects the nature, quality, or value of the thing 
demised, nor does it affect the mode of enjoying the premises. The 
covenant is comparable to a stipulation providing for the means of 
paying the purchase price of the land, and the mere fact that the cove- 
nant was expressed in the deed as part of the consideration does not 
make it run with the land. City of Richmond v. Bennett, 33 Ky. Law 
Rep. 279, 109 S.W. 904 (1908); Ft. Smith Gas Co. v. Gean, 55 S.W. 
(2nd) 63 (1932); Epting v. Lexington Water Power Co., supra. 
“So a covenant to pay for the land in a particular way, as by paying off 
certain judgments against the grantor . . . is a covenant personal and 
not real.” Wells v. Benton, 108 Ind. 595, 8 N.E. 444, rehearing 9 
N.E. 601 (1886). 

To further support its conclusion, the Ohio court applies the theory 
of assumption of the obligation by the defendant upon its taking the land 
“subject to the same conditions contained in the deed from Michael 
Maher.” In a mortgage situation, in order for the personal obligation 
to pay the debt to pass with the land, the transferee must assume the 
liability, and the words “taking subject to” the mortgage are insufficient 
to render him personally liable, and the mortgagee can look only to the 
land which carries with it the debt. Shepherd v. May, 115 U.S. 505, 
29 L. Ed. 456 (1885); Tiffany, Real Property (2d ed.) sec. 622. 


“taking subject to” is also inadequate to amount to an 


If the clause 
assumption when used in a case involving a personal covenant, the 
grantee should not be held liable on the covenant. On the other hand, 
if the words are to be given more weight when used under these facts, 
since the burden could not attach to the land, then the defendant had by 
their use simply contracted to assume the liability and there was no need 
for discussing the running of the covenant. 
HELEN M. BLank 
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DEFAMATION 
SLANDER — EXTENT OF PRIVILEGE 

The plaintiff, Sarah McKenna, was an employee of the Mansfield 
Leland Hotel Company. The manager of the company in the presence 
of the supervisor, who was the immediate superior of the plaintiff, 
charged the latter with taking a quantity of butter and as a result the 
plaintiff was dismissed. Later a prospective employer sought a recom- 
mendation of the plaintiff. ‘The manager refused to give the recom- 
mendation and, on the insistence of the prospective employer, explained 
that he believed butter had been taken by the plaintiff. The trial court 
sustained the defendant’s motion for a directed verdict and on appeal 
the judgment was affirmed. McKenna v. The Mansfield Leland Hotel 
Co., §5 Ohio App. 163, 9 N.E. (2d) 166 (1937). 

The plaintiff made out a prima facie cause of action for slander. 
The words might reasonably be understood to constitute a charge of 
crime. McDonald v. Louthen, 136 Ark. 368, 206 S.W. 674 (1918); 
Koontz v. Weide, 111 Kans. 709, 208 Pac. 651 (1922). A publica- 
tion is made when words are spoken so that a third person hears and 
understands them. Hedgpeth v. Coleman, 183 N.C. 309, 111 S.E. 
517, 24 A.L.R. 232 (1922); Massee v. Williams, 207 F. 222, 124 
C.C.A. 492 (1913). There was a publication by the manager in both 
instances. There is some doubt as to whether the first statement was a 
publication by the corporation. Contrast, Globe Furniture Co. v. 
Wright, 49 App. D.C. 315, 265 F. 873 (1920); and Prins v. Hol- 
land North America Mortgage Co., 107 Wash. 206, 181 Pac. 680, 
5 A.L.R. 451 (1919). But the statement to the prospective employer 
was clearly a publication by the corporation. Even so the defendant 
might be protected by a claim of privilege and the real issue is whether 
a conditional privilege exists. 

A conditional privilege is said to exist when a communication is made 
in good faith and without malice by one who has an interest in the 
subject matter to one having a corresponding interest. Baker v. Clark, 
186 Ky. 816, 218 S.W. 280 (1920); Fahey v. Shafer, 98 Wash. 517, 
167 Pac. 1118 (1917). 

Here the first statement was made to the employee in the presence 
of the supervisor. But if both the manager and the supervisor have a 
sufficient interest, as they do here, it would seem that a conditional priv- 
ilege exists. 

The court says that there was no evidence of malice and cites 98 
A.L.R. 1301 which states that a conditional privilege cannot be rebutted 
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except by proof of actual malice. This is the orthodox view. Popke v. 
Hoffman, 21 Ohio App. 454, 153 N.E. 248 (1926); Ely v. Mason, 
97 Conn. 38, 115 Atl. 479 (1921). But there is some authority for 
saying that a lack of probable cause would defeat the privilege. Holway 
v. World Pub. Co., 171 Okla. 306, 44 Pac. (2d) 881 (1935); Hodg- 
kins v. Gallager, 122 Me. 112, 119 Atl. 68 (1922). 

The manager’s statement to the prospective employer was also con- 
ditionally privileged. When statements about a servant are volunteered, 
courts frequently insist that the defendant, if he is to be privileged, 
should have a legal or, at least, a moral duty to speak. Fresh v. Cutter, 
73 Md. 87, 20 Atl. 774, 25 Am. St. Rep. 575, 10 L.R.A. 67 (1890); 
The Norfolk and Washington Steamboat Co. v. Davis, 12 App. D.C. 
306 (1898). But when the information is given in response to a bona 
fide inquiry by some one who has an interest in the subject matter, it is 
clear that the occasion is privileged. Doane v. Grew, 220 Mass. 171, 
107 N.E. 620, L.R.A. 1915 C, 774, Ann. Cas. 1917 A, 338 (1915); 
Solow v. General Motor Truck Co., 64 F (2d) 105 (1933); Rosen- 
baum v. Roche, 46 Tex. Civ. App. 237, 101 S.W. 1164 (1907). 
Again malice would rebut the privilege but the court finds no evidence 
of that here. 

The court’s holding that whether the occasion was privileged or 
not, when the facts are undisputed as they were here, was a question 
for the court, is in line with the great weight of authority. Mauk v. 
Brundage, 68 Ohio St. 89, 67 N.E. 152, 62 L.R.A. 477 (1903); 
Stewart v. Riley, 114 W. Va. 578, 172 S.E. 791 (1934); annotation 
in 26 A.L.R. 833. 

EuGENE C. STEEL 


DESCENT 


INHERITANCE OF DEsIGNATED HEIR THROUGH DECLARANT 


George Crommer, brother of Ida Shaffer Smith, designated as his 
heir-at-law Minnie M. Frazee who was the mother of defendants Lu 
Ella Banta and La Taska Grace. George Crommer and Minnie M. 
Frazee died before Ida Shaffer Smith. Delia M. Rogers et al, heirs of 
Ida Shaffer Smith, filed a petition in common pleas court seeking the 
partition of real estate descending from Ida Shaffer Smith. In a cross 
petition, defendants Lu Ella Banta and La Taska Grace allege their 
right to part of this estate claiming as heirs of Ida Shaffer Smith. The 
common pleas court held that defendants had no such right. The court 
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of appeals affirmed this. Rogers et al v. Crommer et al, 24 Ohio L. Abs. 
508 (1937). 

Since the common law makes no provisions for the adoption of 
children or designation of heirs, the decisions are based entirely on statu- 
tory law. Power et al v. Hafley et al, 85 Ky. 671, 4 S.W. 683 
(1887); Helms v. Elliott, 89 Tenn. 446, 14 S.W. 930 (1890); In 
re Cadwell’s Estate, 26 Wyo. 412, 186 Pac. 499 (1920). The court 
in the principal case assumed throughout that the rules as to adopted 
children are applicable to designated heirs. The Ohio statute of desig- 
nating an heir, Gen. Code, sec. 10503-12, provides that “ * * * the 
person thus designated will stand in the same relation, for all purposes, to 
such declarant as he or she could, if a child born in lawful wedlock 
* * * ”’ Ohio Gen. Code, sec. 10512-19, the adoption statute, pro- 
vides that the child “ * * * shall be invested with every legal right, 
* * * in respect to * * * the rights of inheritance * * *as if born to 


” ‘That these statutes create the same 


them in lawful wedlock; * * * 
rights in the designated heir and adopted chil dis stated in Cochrel, a 
Minor v. Robinson et al, 113 Ohio St. 526, 149 N.E. 871 (1925); 
Davis v. Laws et al, 27 Ohio N.P. (N.S.) 193 (1928). The principal 
case states that the adopted child may take from the adopting parent but 
cannot take through him from the ancestors of such parent. The follow- 
ing cases support this statement. Quigley v. Mitchell, 41 Ohio St. 375 
(1884); Phillips v. McConica, §9 Ohio St. 1, 69 Am. St. Rep. 753, 51 
N.E. 445 (1898); Albright v. Albright, 116 Ohio St. 668, 157 N.E. 
760, 5 Ohio L. Abs. 349 (1927). This view is upheld by the majority 
of American jurisdictions. 1 R.C.L. 622; Estate of Sunderland, 60 
Iowa 732 (Supplement), 13 N.W. 655 (1882); Kettell v. Baxter, 50 
Misc. (N.Y.) 428, 100 N.Y. 529 (1906); Merritt v. Morton, 143 
Ky. 133, 136 S.W. 133 (1911); Moore v. Estate of Moore, 35 Vt. 98 
(1862); Miller v. Wick, 311 Ill. 269, 142 N.E. 490 (1924). This is 
true whether the adopted child is attempting to take from the direct or 
from the collateral kin of the adopting parent. Hollencamp v. Greulich, 
6 Ohio L. Abs. 566, 27 Ohio N.P. (N.S.) 344 (1928). The theory 
back of these cases is that a stranger to adoption proceedings who does 
not recognize the existence of this artificial relation should not have 
his property diverted from the natural course of descent into a foreign 
line. 

The principal case also contains a dictum that property once vested 
in the declarant will flow through the designated heir to his heirs. For 
this to be true, the statute of descent and distribution must be interpreted 
as applying to designated heirs. In Ohio this statute contains no express 














po! 


not 








NOTES AND COMMENTS 99 


reference either to adopted children or to designated heirs. Reference is 
only to children and lineal descendants. This is true in most jurisdic- 
tions. The court concluded that adopted children and designated heirs 
are meant to be included in the statute through the use of the doctrine 
of part materia. Laws pari materia, or concerning the same subject 
matter, are to be construed in reference to each other—Bouvier’s Law 
Dictionary, p. 2454. The court cited Cochrel v. Robinson, supra, as 
authority for interpreting the statute of descent and distribution and the 
statute of designation of heir as being pari materia. The use of this doc- 
trine is well established. Porter v. Rohrer, 95 Ohio St. go, 115 N.E. 
616 (1916); The Ohio River Power Co. v. City of Steubenville, 99 
Ohio St. 421, 124 N.E. 246 (1919); Maxfield, Treas. vy. Brooks, 110 
Ohio St. 566, 144 N.E. 725 (1924); Chapek v. City of Lakewood, 
11 Ohio App. 203, 30 Ohio C.A. 541 (1919). Most jurisdictions 
interpret the words children and issue as Ohio does. Jn the Matter of 
the Estate of Newman, 75 Cal. 213, 7 Am. St. Rep. 146, 16 Pac. 887 
(1888); Power v. Hafley, supra; In re Cadwell’s estate, supra; In re 
Walworth’s Estate, 85 Vt. 322, 82 Atl. 7 (1912). But the holdings 
are not entirely uniform. Jenkins v. Jenkins, 64 N.H. 407, 14 Atl. 
557 (1888); Stanley v. Chandler et al, 53 Vt. 619 (1881); New 
York Life Ins. and Trust Co. v. Viele, 161 N.Y. 11, 55 N.E. 311 
(1899). The objection that inheritance is diverted into a foreign line, 
which is made against inheriting through a declarant, cannot be made 
here. There is ample authority to justify the court’s dictum. Kroff v. 
Amrhein et al, 94 Ohio St. 282, 114 N.E. 267 (1916); Gray et al v. 
Holmes et al, 57 Kan. 217, 45 Pac. 596 (1896); Fiske v. Lawton, 
124 Minn. 85, 144 N.W. 455 (1913); Bernero v. Goodwin et al, 
267 Mo. 427, 184 S.W. 74 (1916); In re Webb’s Estate, 250 Pa. 
179, 95 Atl. 419 (1915). Both the holding as to inheritance through 
the declarant and the dictum as to inheritance from him are well sup- 
ported in principle and by the decisions in comparable adoption cases. 
Jerome H. Brooks 


EVIDENCE 


INFERENCE ON AN INFERENCE 
One Hozian, the plaintiff, an employee of the Cleveland Window 
Cleaning Company, was injured by a crane while cleaning windows in 
the defendant’s factory. At the trial the plaintiff testified that he had 
noticed a person who he thought was a foreman giving instructions 
to the workmen in the factory. The plaintiff’s counsel asked Hozian 
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to relate what the alleged foreman had said in his presence to Hozian’s 
foreman concerning the washing of windows. ‘The defendant objected 
on the ground that the foreman had not been sufficiently identified as a 
person of authority in the defendant’s employ, and, if he did possess 
some authority, its nature and extent had not been shown. The object 
of the plaintiff was to testify that the alleged foreman had said it would 
be all right to go ahead with the window cleaning and the cranes would 
not be operated. The trial court sustained the defendant’s objection and 
directed a verdict in its favor. Held: Such testimony would prima facie 
establish a master-servant relationship and the acts done by the servant 
may be found to be within the scope of employment. Hozian v. Crucible 
Steel Casting Co., 132 Ohio St. 453, 9 N.E. (2d) 413, 9 Ohio Op. 
375 (1937). 

The plaintiff’s testimony was apparently excluded in the trial court 
because even with his statement it would require an inference by the 
jury that the man was a foreman or a person with authority, and, even 
if that inference were made, it would require a further inference that 
this man had at least apparent authority to authorize the work that was 
done. So stated, it would run counter to the often stated maxim that 
you can not build an inference on an inference or a presumption on a 
presumption. 

The maxim is often stated in Ohio and in some other states. See, 
note, 95 A.L.R. 167 (1935). Of course an increase in the number 
of steps involved in reaching a conclusion from a certain statement 
lessens our belief in the soundness of that conclusion. To use a popular 
illustration, if the chances are two out of three that it will rain tonight, 
and also two out of three that if it does rain the roof will leak, the 
chances are nevertheless less than half that the water will get through 
the roof tonight. 

In Sobolovitz v. The Lubric Oil Co., 107 Ohio St. 204, 140 N.E. 
634 (1923), a witness testified that he saw the words “The Lubric” on 
a truck that injured the plaintiff. The court held that it might be reas- 
onable to infer that the defendant owned the truck, but the jury should 
not be permitted to make the further inference that it was being operated 
in furtherance of the defendant’s business. See also, Lashure v. East 
Ohio Gas Co., 31 Ohio App. 161, 165 N.E. 305, 27 Ohio L. R. 577 
(1928). In Mills Restaurant Co. vy. Clark, 45 Ohio App. 25, 185 
N.E. 470, 38 Ohio L. R. 113, 13 Ohio Abs. 698 (1933), the court 
held that from the mere showing that the plaintiff had eaten sea food 
in the defendant’s restaurant the jury might infer that such food had 
caused her illness but refused to allow them to draw the further infer- 

















NOTES AND COMMENTS IOI 


ence that the food was unwholesome when sold to her. See, Fenger v. 
Fenger, 8 Ohio D. R. 407, 7 Bull. 304 (1882). 

In Rowe v. Alabama Power Co., 232 Ala. 257, 167 So. 324 
(1936), the plaintiff fell from the steps of a street car. The court held 
that there was sufficient evidence from which the jury might infer that a 
banana peel was on the steps of the car when the plaintiff got off but 
refused to allow the jury to draw the further inference that the peel had 
been there long enough to give notice to the operator of the car. See, 
Fisher Bros. Co. v. Deluca, 10 Ohio Abs. 488 (1931). In Wellman 
v. Wales, 97 Vt. 437, 129 Atl. 317 (1925) it was held that an infer- 
ence that the defendant’s car had struck the deceased did not warrant 
the further inference that he had been negligent in doing so. In Card- 
inale v. Kump, 309 Mo. 241, 274 S.W. 437 (1925), it was held 
that the plaintiff could not establish negligence by proving a scar in his 
eyeball which might have been caused by a cut or an infection from 
bacteria and then ask a jury to infer that the scar was produced by 
a cut, that the defendant caused the cut and that the cut caused the 
loss of the eye. 

Yet many things that we do every day are based on a chain of 
inferences. If we notice that a traffic light is green we infer that drivers 
traveling in the other direction will see a red light and that having seen 
it, they will stop at the intersection. Hence we feel we are acting with 
due regard for our safety in crossing the street. From the fact that a 
person has lived in a certain environment we infer that he has acquired 
certain traits and having acquired these traits we infer that he will react 
to certain stimuli. We infer that persons using certain terms know 
their meaning and from their use of the term we infer they intended 
the term to carry that meaning. 

Wigmore vigorously attacks the maxim that an inference can not 
be built on an inference saying, “There is no such rule; nor can be. If 
there were, hardly a single trial could be adequately prosecuted. For 
example, on a charge of murder, the defendant’s gun is found dis- 
charged; from this we infer that he discharged it; and from this we 
infer that it was his bullet which struck and killed the deceased. Or, the 
defendant is shown to have been sharpening a knife; from this we argue 
that he had a design to use it upon the deceased; and from this we argue 
that the fatal stab was the result of this design. In these and in innum- 
erable daily instances we build up inference upon inference and yet no 
court ever thought of forbidding it. All departments of reasoning, all 
scientific work, every day’s life and every day’s trials, proceed upon such 
data. The judicial utterances that sanction the fallacious and imprac- 
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ticable limitation, originally put forward without authority, must be 
taken as valid only for the particular evidentiary facts therein relied 
upon.” 1 Wigmore on Evidence, sec. 41, p. 258 (1923). 

Wigmore’s views have been approved in many recent cases. In 
Madden v. A. & P. Tea Co., 106 Pa. Super. Ct. 474, 162 Atl. 687 
(1932), a dead mouse was found in a storage can where the plaintiff 
kept the tea that she had purchased from the defendant the day before. 
From this fact the jury was allowed to infer that the mouse was in the 
tea when delivered to the plaintiff and then make the further inference 
that the mouse so affected the tea which the plaintiff drank that it nause- 
ated her and also that the tea rather than other food had caused her 
illness. In Welsch v. Frusch Light and Power Co., 197 lowa 1012, 
193 N.W. 427 (1923), the deceased was found dead near her washing 
machine. The court held that there was sufficient evidence to go to 
the jury from which it might be inferred that the deceased had received 
an electrical shock and that such a shock had caused her death and 
further that the wires were dangerously overcharged at the time. 

Frequently statements that will require a combined inference are 
admitted without any consideration of the maxim or any thought that 
it is being violated. Thus a statement of intent to commit suicide has 
been admitted. The jury is allowed to infer from those words that he 
had the intent, and, if he is now dead, to infer that he carried it out and 
killed himself. See, Commonwealth v. Santos, 275 Pa. 515, 119 Atl. 
596 (1923). Statements of intent have been admitted to show com- 
bined actions of the actor and another person. Mutual Life Ins. Co. v. 
Hillman, 145 U.S. 285, 36 L. Ed. 706, 12 Sup. Ct. gog (1892); 
State v. Farnam, 82 Ore. 241, 161 Pac. 417 (1916). 

Some courts which make use of the maxim attempt to solve the 
difficult cases by declaring that the evidence supporting the first infer- 
ence may be of such a character as to justify a finding of fact from which 
the second inference may be drawn. See, Jones on Evidence (2nd ed.) 
sec. 363-364 (1926); Adamant Stone & Roofing Co. v. Vaughn, 7 
Tenn. App. 170 (1928); and C. & O. R. Co. v. Ware, 122 Va 
246, 95 S.E. 183 (1918); cf. East Ohio Gas Co. v. Van Orman, 41 
Ohio App. 56, 179 N.E. 147, 35 Ohio L. R. 629, 11 Ohio Abs. 391 
(1931). But calling an inference a fact does not really change the 
result. The court is permitting one inference to be drawn from another. 

In the last analysis the ultimate question is whether there is enough 
evidence to go to the jury. The more inferences that are involved in 
the chain, the weaker the argument that the case should go to the jury. 
If the court does not think the evidence is sufficient, the court will in- 
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struct the jury to bring in a verdict for the defendant. By stating that 
you cannot build an inference on an inference the court has a ready 
formula to reach the same result. 

But if the court thinks the evidence is strong enough it will fre- 
quently say that on the whole case the evidence is sufficient to make out 
a prima facie case and should go to the jury. In the principal case the 
supreme court so held, and the result seems justified, although it might 
plausibly be argued that this involved the building of an inference on 
an inference. In the Lubric Oil case, supra, the evidence was obviously 
not so strong. 

The maxim that you cannot build an inference on an inference 
furnishes a test, the application of which may appear to be more definite 
or certain than the broad and often difficult issue of whether there is 
enough evidence to go to the jury. But it is submitted that this apparent 
definiteness or certainty in the maxim is illusory. 

Hosert H. Busy 


Walver OF PuysiciAN-PATIENT PRIVILEGE UNDER SECTION 

11494 OF THE OuIOo GENERAL CoDE 

Plaintiff sued for damages for personal injuries. At the trial, on 
direct examination, he testified that his general physical condition had 
been good previous to the accident in which the injuries were allegedly 
sustained. It was held that this voluntary testimony did not constitute 
a waiver of the physician-patient privilege given in Ohio Gen. Code, 
sec. 11494. Consequently, a physician who had been called to contro- 
vert the fact put in issue by plaintiff concerning plaintiff’s physical con- 
dition before the accident was not permitted to testify. It was also held 
that testimony given by plaintiff on cross-examination in response to 
questions was not voluntary within the meaning of the statute and so did 
not constitute a waiver although the doctor and the treatment received 
had been mentioned. Harpman v. Devine, 133 Ohio St. 1 (1937). 

To effect a satisfactory disposition of cases according to their merit 
it may be assumed that all relevant evidence should be admissible. In 
addition, if this were the only objective or consideration, all persons 
should be under a duty to disclose all relevant facts. However, when 
the benefits derived by society through enforcing this duty and permit- 
ting testimony concerning all relevant facts are outweighed by the 
harmful effects such testimony may have, then the evidence may be 
excluded. 

The old common law excluded much evidence, otherwise relevant, 
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on such grounds as incompetency or privilege of witnesses, prejudice of 
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the defendant, confusion of the jury, or untrustworthiness of the testi- 
mony. In the last fifty years it has been increasingly apparent that the 
harm caused by the admission of this testimony is not as real as was 
originally supposed. Consequently there has been a growing tendency 
to construe these exclusionary rules strictly and thus to let in more and 
more relevant evidence. 

One of these exclusionary rules, that of privileges, was designed to 
foster freedom of disclosure in certain relationships such as lawyer and 
client. —TThe common law has always recognized a privilege in the law- 
yer-client relationship. Skilled men are necessary in lawsuits and must 
be fully informed if they are to adequately represent their clients. A 
client might not talk freely to his lawyer if he thought the latter could 
be compelled to disclose in a court of law those facts that had been com- 
municated to him. With this in mind the apprehension of the client is 
removed by the lawyer-client privilege. 

Although this same reasoning is advanced in favor of the physician- 
patient privilege yet the influencing factors are not so apparent. It is 
somewhat difficult to imagine an individual in a diseased or injured con- 
dition and at the same time refraining from seeking medical attention 
for fear of later disclosure in a court of law of the information he would 
have to divulge to his physician. Consultation with a physician is far 
far removed, in most cases, from a court of law. On the other hand, 
it is equally difficult to perceive a situation where an individual in con- 
sultation with an attorney is not, in some degree, thinking in terms of a 
court room and hence conscious, at that time, of what might there be 
revealed. Accordingly, in that aspect at least, the benefit to society 
gained by the exclusion of the physician’s testimony is less apparent 
than the benefit derived by excluding the testimony of the lawyer. 

The common law recognized no doctor-patient privilege. Myers v. 
State, 192 Ind. 492, 137 N.E. 547, 24 A.L.R. 1196 (1922); People 
v. Austin, 199 N.Y. 446, 93 N.E. 57 (1910). In the absence of stat- 
ute there is no such privilege today. Louisville & N. R. Co. v. Crockett’s 
Admx. 232 Ky. 726, 24 S.W. (2d) 580 (1930); Remington v. 
R. 1. Co., 37 R. I. 393, 93 Atl. 33 (1915); Rex v. Gibbons, 1 C. 
& P. 97, 171 Eng. Rep. 1117 (1923). This privilege is given by 
statute in Ohio today, as well as in a majority of other jurisdictions. 28 
R.C.L. 532, Section 11494 of the Ohio Gen. Code provides: “The 
following persons shall not testify in certain respects—an attorney, con- 
cerning a communication made to him by his client in that relation, or 
his advice to his client; or a physician concerning a communication made 
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to him by his patient in that relation, or his advice to his patient. But the 
attorney or the physician may testify by express consent of the client 
or patient; and if the client or patient voluntarily testifies, the attorney 
or physician may be compelled to testify on the same subject.” 

In the instant case the plaintiff testified voluntarily and declared that 
his health had been good previous to the accident in which the injuries 
were allegedly sustained. Did he by this testimony waive his privilege? 
The statute says that if the patient voluntarily testifies the doctor may be 
compelled to testify on the same subject. Is the subject the health of the 
plaintiff or is it the communications between the doctor and patient? 

In the two cases of King v. Barrett, 11 Ohio St. 261 (1860) and 
Spitzer v. Stillings, 109 Ohio St. 297, 142 N.E. 365 (1924) the court, 
dealing with the lawyer-client privilege under the statute in question held 
that voluntary general testimony by the client in the case was sufficient 
to constitute a waiver of the privilege. As a result the attorney was 
allowed to be examined touching such admissions as were pertinent to 
the issue. And this was held to be the result even though the client had 
made no reference to any communications that had passed between him 
and the lawyer. 

The majority opinion in the principal case dismisses the mention of 


rf 


these two cases with the statement that they “are distinguishable from the 
case at bar.”” The only apparent distinction seems to be that they deal 
with the privilege of lawyer-client while the instant case involves the 
privilege of physician-patient. In view of the fact that the former privi- 
lege existed before the statute and because there is obviously more justi- 
fication for it than for the latter, a distinction might be drawn construing 
the privilege of doctor-patient more narrowly. But surely there is no 
reason for construing it more broadly. 

With the construction of the statutory lawyer-client privilege given 
in King Vv. Barrett, supra, before it in 1878, the Ohio General Assembly 
re-enacted the statute in substantially the same terms and at that time 
the physician-patient privilege was included. An often quoted rule of 
statutory construction would favor the supposition that the legislature 
meant to adopt this interpretation. 59 C. J. 1063. Many cases sup- 
port this view although only a few are here listed. Ledingham v. City 
of Blaine, 105 Wash. 253, 177 Pac. 783 (1919); Bell v. Bell, 287 
Pa. 269, 135 Atl. 219 (1926); Peo. v. Twp. of Munising, 213 Mich. 
629, 182 N.W. 118 (1921); Kendall v. Garneav, 55 Neb. 403, 75 
N.W. 852 (1898); Spitzer v. Stillings, supra. 

The privilege when granted should be a shield and not a sword. 
A patient may not want his bodily condition known to the world. But 
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here the plaintiff is willing to disclose it. He calls a doctor to testify 
concerning his injuries and that the injuries were caused by the accident. 
However, he objects to the defendant calling a doctor to show that 
plaintiff’s physical condition previous to the accident was not good. 
It is indeed harsh to permit other people to show that his health was good 
and to allow the plaintiff to testify to such fact himself and then on the 
basis of the privilege to prevent the defendant from showing that it 
was not. 

The conclusion is submitted that the statute was susceptible of two 
constructions. But arguments of precedent and policy both favored 
admissibility. King v. Barrett, supra, and Spitzer v. Stillings, supra, 
although dealing with the lawyer-client relationship, seemed to cover 
the same point and in both cases it was held that the privilege had been 
waived. On questions of policy the argument seems equally strong. The 
decision would seem to represent a step backward from Ohio’s previous 
advanced position in regard to the construction of privileges. 

Puiip J. WoLr 


FUTURE INTERESTS 


RECOGNITION OF DETERMINABLE FEE WHERE THERE Is No 
Express RESERVATION OF PosstBILITy OF REVERTER 
Appellant Board of Education filed an action to quiet title to a lot 

which had been conveyed to its predecessor by a deed containing the 


“said lands to be occupied for the purposes of a 


following recitals: 
school house and for no other use or purposes whatsoever,” and, in the 
habendum clause, “to have and to hold . . . so long as the same shall 
be used as a site for a school house and no longer.” Use of the lot for 
school purposes had been discontinued by appellant four years before the 
filing of this action. Appellee denied title of appellant and alleged that 
he had acquired title from the heirs of one of the original grantors. 
Appellant claimed that the deed gave its predecessor an unrestricted fee. 
Appellee contended that appellant had only the right to occupy the lot as 
long as it was used for school purposes, and that appellant had forfeited 
its interest in discontinuing such use. Held, that the language used 
clearly expressed an intention on the part of the original grantor to pro- 
vide for a reverter and forfeiture and conveyed a tenure limited to the 
continued use for school purposes, Board of Education v. Hollinesworth 
et al., 56 Ohio App. 95 (1936). 

The general rule in the construction of deeds, that the intention is 
controlling, obtains in the construction of conditions; the language of a 





ty] 
of 
He 
M. 
ten 
eff 


for 


gro 
lan 
inte 
teri 
cou 


one 


exp 








NOTES AND COMMENTS 107 


condition should be construed so as to effectuate if possible the intention 
of the parties as gathered from the whole instrument and the existing 
facts, Harris v. Roraback, 137 Mich. 292, 100 N.W. 391 (1904); 8 
Ruling Case Law 1111; 13 Ohio Juris. 959. Ordinarily mere state- 
ments in the deed that the property is conveyed for certain purposes, or 
is to remain for stated purposes, and similar statements, are not con- 
strued as conditions or limitations of the grant. Raley v. Umatilla 
County, 15 Or. 172, 13 Pac. 890 (1897); Faith v. Bowles, 86 Md. 
13, 37 Atl. 711 (1897); Barker v. Barrows, 138 Mass. 578 (1885); 
Chapin v. School District, 35 N.H. 445 (1857); 44 L.R.A. (N.S.) 
1222. A conveyance to A and his heirs for a named purpose merely, 
does not create a determinable fee. Curtis v. Board of Education, 43 
Kan. 138, 23 Pac. 98 (1890); Adams v. First Baptist Church, 148 
Mich. 140, 111 N.W. 757, 11 L.R.A. (N.S.) 509, 12 Ann. Cases 
224 (1907); Riggs v. New Castle, 229 Pa. 490, 78 Atl. 1037 
(1911); and see In re Copps Chapel Methodist Episcopal Church, 120 
Ohio St. 309, 166 N.E. 218 (1929). It has been held that a convey- 
ance of land in fee simple “to be used as a cemetery and for no other 
purpose” gives the grantee a fee simple absolute, Phinney v. Gardner, 
121 Me. 44, 115 Atl. 523 (1921). 

On the other hand, it would seem that no particular words are 
necessary as a matter of law for the creation of a determinable fee. In 
fact, almost any words which indicate that the fee is to determine auto- 


matically upon a named event are sufficient to secure this result. The 


c » 


typical words are “so long as” or “until” or “during.” The presence 
of express words of reverter would not ordinarily seem to be essential. 
However, one of the most important Ohio cases, 1m re Copps Chapel 
M. E. Church, supra, has indicated that the absence of such words may 
tend to show that an absolute fee was created. An expression to the 
effect that there will be no reverter in the absence of express terms of 
forfeiture may be found in Boyer v. Miller, 21 Ohio N.P. (N.S.) 225, 
29 Ohio D. 281 (1918). 

In general, however, the courts of Ohio have adopted a middle 
ground by refusing to impose any arbitrary requirement of particular 
language but nevertheless have required that there be a clearly expressed 
intention to convey only a determinable fee. The most significant cri- 
terion, as in other states, has been the intention of the grantor. Of 
course, the clearest evidence of an intention to create a determinable 
fee may be found in conveyances where there has been a coupling of 
one of the typical phrases before-mentioned with a clear and definite 
expression of a possibility of reverter. May v. Board of Education, 12 
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Ohio App. 456 (1920). But when anything less than that appears, i.e., 
where a use is specified but there is no express reservation of a possibility 
of reverter, as in the principal case, there arises a more difficult problem 
of construction upon which the courts may disagree. The Ohio cases 
have held in accordance with the general rule before-mentioned that 
the mere expression of a purpose will not of and by itself create a de- 
terminable fee. Ashland v. Greiner, 58 Ohio St. 67, 50 N.E. 99 
(1898); Cleveland Terminal & Valley R. Co. v. State, 85 Ohio St. 
251, 97 N.E. 967, 39 L.R.A. (N.S.) 1219 (1912); Watterson v. 
Ury, 5 Ohio C.C. 347, 3 Ohio C.D. 171 (1891); In re Copps Chapel 
M. E. Church, supra. 

The court in the instant case approached the question of whether 
the deed conveyed an absolute fee or merely a tenure limited to the 
continued use for school purposes as presenting the problem of the 
intention of the grantor as such intention is gained from the words used. 
The court considered the cases of In re Copps Chapel M. E. Church, 
supra; Schwing v. McClure et al., 120 Ohio St. 335, 166 N.E. 230 
(1929); Licking County Agricultural Society v. County Commission- 
ers, 48 Ohio App. 528, 194 N.E. 606 (1934); Schurch v. Harriman, 
47 Ohio App. 383, 191 N.E. 907 (1933). In the Copps Chapel case, 
the deed contained the following recital in the habendum clause, “But 
they and every one of them (the grantor and his heirs) shall by these 
presents be excluded and forever barred so long as said lot is held and 
used for church purposes.” ‘The court there held that this statement 
did not constitute a condition, nor a limitation of the grant, but a mere 
covenant that the property should be used in a particular way. The 
court distinguished Lessee of Sperry v. Pond, 5 Ohio 388 (1832), in 
which the language used was much the same as that employed in the 


principal case, in that the following expression appears in the deed: “so 


> 


long as they should continue to use and improve the same for the express 
purpose of grinding and no longer.” This was held sufficient to create 
a determinable fee although, as in the instant case, no express words 
of reverter appeared. The court in the Copps Chapel Case considered 
as significant the absence of the phrase “and no longer” which was pres- 
ent in the Sperry case. While these words may quite naturally have a 
shade stronger meaning as tending to show the intention of the grantor 
that the tenure should be limited to the use stated, a technical distinction 
upon this basis would seem unwarranted. Yet, while subsequent Ohio 
cases have not expressly considered the presence or absence of such 
words as a criterion in construing the intention of the grantor, it is 
submitted that a consideration of such a distinction may have influenced 
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the thinking of the courts upon this problem of a determinable fee. The 
court in the instant case, while agreeing with Judge Marshall’s dissent- 
ing opinion in the Copps Chapel case, that the words “no longer” add 
nothing to the strength of the words used to express a limitation, states 
that it feels justified in adopting the same line of demarcation used by 
the Supreme Court in distinguishing the Sperry case from the Copps 
Chapel case, and in concluding that the language used clearly expressed 
the intention to provide for a reverter and forfeiture. 

There is authority for the decision in the principal case in the Sperry 
case and Schurch v. Harraman, supra, in which it was held that a war- 
ranty deed to the trustees of a church “as long as used for church pur- 
poses,” containing a like habendum clause running to such church, but 
with no stipulation for forfeiture or reversion, passed a fee simple de- 
terminable. It would seem that the court in the instant case has pursued 
a sensible and legitimate construction of the words in the deed and has 
reached a sound conclusion. 

The solution of this problem of construction of determinable fees 
will depend in a considerable measure upon the attitude with which the 
courts approach the problem. If the court feels the influence of a strong 
social policy against remote future interests based upon considerations 
somewhat similar to those underlying the rule against perpetuities, it will 
be inclined to pursue the more strict and technical method of construc- 
tion which was used in the Copps Chapel case. But if the court is 
favorably impressed with the efficacy of the determinable fee device as 
a means of alienation, it will tend to follow the more liberal construction 
based upon the standard of intention as was done in the principal case. 
The determinable fee would seem to be justified today only in the case 
of conveyances for charitable or educational purposes. Many people 
might hesitate to convey property outright to educational and eleemosy- 
Nary institutions without any restriction upon use. Covenants inserted 
to restrict the character of the use are not always specifically enforced 
by the courts. Consequently, gifts to such institutions through the device 
of determinable fees can be justified. Determinable fees should be recog- 
nized where, as in the instant case, an intention to restrict the tenure to 
the use named is clearly and adequately expressed. 

CHaARLEs L. GRAMLICH 
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LABOR LAW 


DEFINITION oF LaBor DIsPpuTE 


The plaintiff, Paul Senn, was a tile contractor operating in Mil- 
waukee, Wisconsin. He employed several tile layers and helpers who 
were non-union employees and who had no desire to join the union 
and he worked along side his men at the trade. The defendant Tile 
Layers’ Union desired that Senn become a union contractor. Senn was 
willing to unionize his business but he would not comply with the 
union’s demand that he refrain from working with his men as a laborer. 
Accordingly the union placed four pickets bearing “unfair” signs in 
front of the building which served as plaintiffs home and office. The 
picketing was without violence and was unaccompanied by any unlawful 
act. The plaintiff asked that the picketing be enjoined contending that 
no trade dispute existed. Both the trial court and the Wisconsin 
Supreme Court held the picketing to be legal under the Wisconsin anti- 
injunction statute which permitted peaceful picketing (Wisc. Stat. 
103.51-103.63). Senn v. Tile Layers’? Protective Union, Local No. 5, 
222 Wis. 383, 268 N.W. 270, re-hearing denied 222 Wis. 383, 268 
N.W. 872 (1931). The United States Supreme Court affirmed the 
holding of the state courts, 57 Sup. Ct. 857, 81 L. Ed. 854 (1937). 

In those states that consider peaceful picketing to be lawful (See 
Oakes, Organized Labor and Industrial Conflicts (1927) p. 456), it 
is generally assumed that an actual trade dispute must exist before labor 
can utilize this weapon. 

An early interpretation of the term “trade dispute” arose under 
section 20 of the Clayton Act [38 Stat. 730, 738 (1914) 29 U.S. 
C.A., sec. §2 (1927) ] which provided: 

No restraining order or injunction shall be granted by any court of the 
United States or a judge or the judges thereof, in any case between an em- 
ployer and employees, or between persons employed and persons seeking em- 
ployment, involving or growing out of, a dispute concerning terms or condi- 
tions of employment, unless necessary to prevent irreparable injury to property, 
or to a property right, of the party making the application, for which injury 
there is no adequate remedy at law... . 

In Duplex Printing Co. v. Deering, 254 U.S. 443, 41 Sup. Ct. 
172, 65 L. Ed. 349, 16 A.L.R. 196 (1921), it was held that the terms 
“employer and employees” as used in the act prevented persons other 
than laborers actually employed by plaintiff from availing themselves of 
the restrictions against injunction—that members of the union to which 
the employees belonged could not boycott the employer. This construc- 
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tion was accepted in later decisions: American Steel Foundries v. Tri- 
City Central Trades Council, 257 U.S. 184, 42 Sup. Ct. 72, 66 L. Ed. 
189, 27 A.L.R. 360 (1921); Waitresses? Union v. Benish Restaurant 
Co., (1925, C.C.A. 8th) 6 Fed. (2d) 568); International Organiza- 
tion, U. M. W. v. Red Jacket Consol. Coal & Coke Co., (1927, 
C.C.A. 4th) 18 Fed. (2d) 839 certiorari denied 275 U.S. 536, 72 L. 
Ed. 413, 48 Sup. Ct. 31 (1927); Armstrong v. United States (1927, 
C.C.A. 7th) 18 Fed. (2d) 371 certiorari denied 275 U.S. 534, 72 L. 
Ed. 412, 48 Sup. Ct. 30 (1927). 

The Norris-LaGuardia Act (47 Stat. 70 (1932), 29 U.S.C.A. 
100-115) and its counterparts now in effect in 14 states represent 
another attempt by legislatures to limit the use of the injunction in labor 
controversies. Sec. 113 defines a labor dispute as: 

Any controversy concerning terms or conditions of employment, or con- 
cerning the association, or representation of persons in negotiating, fixing, 
maintaining, changing, or seeking to arrange terms or conditions of employ- 
ment regardless of whether the disputants stand in the proximate relation of 
employer and employee (italics author’s). 

Despite the emphatic wording of this statute some courts have stated 
that a labor dispute can exist only between an employer and his immedi- 
ate employees. United Electric Coal Co. v. Rice, 80 Fed. (2d) 1 
(1935, C.C.A. 7th), certiorari denied 297 U.S. 714 (1936); Lauf v. 
E. G. Shimmer & Co., 82 Fed (2d) 68 (1936, C.C.A. 7th); Scav- 
enger Service Corp. v. Courtney, 85 Fed. (2d) 825 (1936, C.C.A. 
7th); Safeway Stores, Inc. v. Retail Clerks? Union, 51 Pac. (2d) 372 
(Wash., 1935), 84 U. of Pa. L. Rev. 771 and 1027 (1936). 


It is fair to conclude that until recently the prevalent judicial atti- 
tude toward labor disputes has been to confine the concept to the small, 
relatively unimportant conflicts that occur between the individual em- 
ployer and his immediate employees even in the face of express legisla- 
tive mandate to the contrary. 


Prior to many of the cases set forth above, however, a trend toward 
a more liberal construction of the term “labor dispute” was discernible. 
In Exchange Baking Co. v. Rifkin, 245 N.Y. 260, 157 N.E. 130 
(1927), it was stated (p. 263): 


All engaged in a trade are affected by the prevailing rate of wages. All, 
by the principle of collective bargaining. Economic organization today is not 
based on the single shop. Unions believe that wages may be increased, collec- 
tive bargaining maintained only if union conditions prevail not in some single 
factory but generally. That they may prevail it may call a strike and picket the 
premises of an employer with the intent of inducing him to employ only union 
labor and it may adopt either method separately. 
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Following substantially the same theory a like result has been reached 
in other cases. Goldfinger v. Feintach, 159 Misc. 806, 288 N.Y.S. 
855 (1936); Nann v. Raimist, 255 N.Y. 307, 174 N.E. 690, 73 
A.L.R. 669 (1931); Stillwell Theaters v. Kaplan, 259 N.Y. 405, 182 
N.E. 63, 84 A.L.R. 6 (1932). 

A more liberal treatment is also apparent in some cases arising under 
the state and federal anti-injunction statutes, the courts holding that a 
trade dispute exists when there is a conflict between an employer and 
any body of men in the same class of employment as are his employees. 
Cinderella Theater Co. v. Sign Writer’ Local Union, 6 F (Supp.) 209 
(1934, D.C. N.J.); Fenski Bros. v. Upholsterers’ International Union, 
358 Ill. 239, 193 N.E. 112, 97 A.L.R. 1318 (1934); Dehan v. 
Hotel &§ Restaurant Employees, etc., Local Union, 159 So. 637 (La. 
App., 1935); Geo. B. Wallace Co., et al. v. International Ass’n of 
Mechanics, etc., 155 Or., 63 Pac. (2d) 1090 (1936). American 
Furniture Co. v. 1. B. of T. C. & H. of A., 222 Wis. 338, 268 N.W. 
250 (1936). 

The case law of Ohio on the subject is not crystallized to such an 
extent that a valid generalization can be drawn therefrom. There is no 
statute defining the term “trade dispute” and the majority of the lower 
courts that have discussed the problem seem to adhere to the older view 
that the concept is exclusive of any conflict except one that is between an 
employer and his immediate employees, 24 O. Jur. 694, 2 O.S.L.J. 301 
and cases cited (1936). Two cases, however, have sanctioned picketing 
when there was no dispute between the employer and his own employees, 
but only between him and the union. The 8. A. Clark Co. v. The 
Cleveland Waiters &§ Dispensers Local No. 106, et al., 22 Ohio App. 
265, 154 N.E. 362 (1936); McCormick & Fisher v. Local Union 
No. 216, Hotel & Restaurant Employees, 13 Ohio C.C. (N.S.) 545, 
32 C.D. 165 (1911). 

The decision in the Senn case places the United States Supreme 
Court in line with the more modern definition of a trade dispute in that 
the court permitted picketing to force unionization and compliance with 
union rules. In view of the rapid development of large scale unionism 
and the resulting interdependence of interest between laboring men, 
whether they be fellow employees or not, the decision is salutary and 
shows a commendable willingness on the part of the Supreme Court to 


take a realistic view of labor controversies. 


GeorGE E. BaILey 
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MASTER-SERVANT 


Scope or EmpLoyMENT — Notice To Sus-AGENT 

The plaintiff, Mrs. Shaffer, alleged in her petition that she tripped 
on a loose, upturned brass strip on the edge of the top step and fell down 
a stairway in a building owned by the defendant, S. S. Kresge Co. The 
plaintiff attributed her fall to the negligence of the defendant in permit- 
ting the defect to exist. A witness for the plaintiff testified that he had 
informed a janitor or some other employee of the defect, and that it had 
been existing for several years before the accident happened. The witness 
was none too specific, and was directly contradicted by several witnesses 
for the defendant, who testified that the brass strip was not raised and 
that no complaints had been made. The jury returned a verdict for the 
plaintiff, and after motion for a new trial was made by the defendant 
and overruled by the court, judgment was entered for the plaintiff. The 
court of appeals reversed the judgment as against the weight of the 
evidence and remanded the case for a new trial. Shaffer v. 8. 8. Kresge 
Co., 24 Ohio Abs. 9 (1937). 

The occupier of course owes a duty of reasonable care to make 
premises safe for an invitee. He is not an insurer. A defect in the steps 
would not per se establish negligence. But if the defect had been existing 
for some time, the defendant by the exercise of reasonable care should 
have discovered it. F. W. Woolworth Co. v. Bland, 22 Ohio Abs. 660 
(1933); Stephens v. Akron Palace Theatre Corp., 23 Ohio Abs. 
(1936); 2 Cooley on Torts (3rd ed.), page 1259). Or if notice of a 
dangerous condition had been given to the defendant, he would be negli- 
gent in not repairing it. The plaintiff attempted to establish both the 
defective condition and the notice, but the testimony of the principal 
witness was none too satisfactory. This note is concerned only with the 
agency problem. 

Notice to an agent constitutes notice to his principal. Cincinnati, 
etc. R. R. Co. v. Kassen, 49 Ohio St. 230, 31 N.E. 282, 16 L.R.A. 
674 (1892). The imputation is a result of either of two theories. 
2 Mechem on A gency, (2d edition, 1914), sec. 1805-1806. The one 
is the “identity” theory, based upon so complete an identification of the 
principal and agent that notice to an agent, within the scope of his 
authority, is legally notice to the principal. This theory in effect makes 
the agent the “alter ego” of the principal. Mock Mfg. Co. v. Wm. D. 
Smoot &F Co., 102 Va. 724, 47 S.E. 859 (1904); First Nat. Bank of 
New Bremen v. Burns et al, 88 Ohio St. 434, 103 N.E. 931, 94 
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L.R.A. (N.S.) 764 (1913). The other theory is based upon a conclu- 
sive presumption that the agent will, according to his duty, make known 
to his principal all the facts concerning his employment that are material 
to his principal’s interest, and the law presumes that the agent has per- 
formed his duty, whether he in fact discloses such knowledge or not. 
The Distilled Spirits, 11 Wall (U.S.) 356, p. 367, 20 L. Ed. 167 
(1871); Henry v. Allen, 151 N.Y. 1, 45 N.E. 355, 36 L.R.A. 658 
(1896); Modern Woodmen of America v. Colman, 68 Nebr. 660, 
94 N.W. 814 (1903); Booker v. Booker, 208 Ill. 529, 70 N.E. 709, 
100 A.L.R. 250 (1904); Interstate Nat. Bank v. Yates Center Nat. 
Bank, 245 Fed. 294, 157 C.C.A. 486 (1917). 

Under the presumption theory the agent must disclose all the knowl- 
edge that he has regarding the subject matter, irrespective of the time at 
which it was acquired, whether prior to or during the existence of the 
agency. Under the “identity” theory, the rule is limited to knowledge 
acquired during the actual existence of the agency. However, so far as 
notice is concerned, the result is the same under either theory. 2 Me- 
chem (2d Edition), sec. 1807. 

In New Jersey the courts apply a somewhat different doctrine and 
hold the principal liable for knowledge of the agent only when he would 
have acquired it had he, the principal, acted in person. Lanning v. 
Johnson, 75 N.J.L. 259, 69 Atl. 490 (1908); Willard v. Denise, 
50 N.J. Eq. 482, 26 Atl. 29, 35 Am. St. Rep. 788 (1892); Vulcan 
Detinning Co. v. American Can Co., 72 N.J. Eq. 387, 67 Atl. 339 
(1907); Soy v. State, 41 N.J.L. 394 (1879). 

Ohio has relied at time on the “identity” theory; J/msurance Co. v. 
Wiliams, 39 Ohio St. 584, 48 Am. Rep. 474 (1883); First Nat. Bank 
of New Bremen v. Burns et al, 88 Ohio St. 434, 103 N.E. 931, 49 
L.R.A. (N.S.) 764 (1913); Nat. Ins. Co. v. Roberts, 27 Ohio C.A. 
10, 28 C.D. 253 (1915). At other times the Ohio courts have quoted 
with approval a combination of the two theories. Foster v. Scottish Ins. 
Co., 101 Ohio St. 180, 127 N.E. 865 (1920); Myers v. John Han- 
cock Mutual Life Ins. Co., etc., 108 Ohio St. 175, 140 N.E. 504 
(1923); Pateras v. Standard Accident Ins. Co., 37 Ohio App. 383, 
174 N.E. 620 (1929). 

Before the court can apply either theory it must be established as a 
fact that the agent received notice or knowledge regarding something 
within the scope of his authority, Cleveland v. Payne, 72 Ohio St. 347; 
74 N.E. 177, 70 L.R.A. 841 (1905), or that such agent had control 
of the place or instrumentality. 26 Ohio Jur., p. 651, sec. 633; Ashta- 
bula Rapid Transit Co. v. Stephenson, 12 Ohio C.D. 631, aff’d without 
opinion in 67 Ohio St. 512, 67 N.E. 1100 (1gor). 
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Unless the notice is so given, the one giving it is not doing the 
required act, which is to direct the information to one who is employed 
to receive and act upon that particular knowledge. No duty of com- 
munication would rest upon an agent where, from the nature of the 
acts to be performed by him, the knowledge or notice would appear to 
have no relation to or connection with those acts. Trentor v. Pothen, 
46 Minn. 298, 49 N.W. 129, 24 Am. St. Rep. 225 (1891); Cleve- 
land v. Payne, supra; Lane v. United Electric Light & Water Co., 
88 Conn. 670, 92 Atl. 430 (1914); Alabama Great Southern Ry. Co. 
v. Foley, 195 Ala. 391, 70 So. 726 (1916); Meyers v. John Hancock 
Mutual Life Ins. Co., supra; Neff v. Redmond, 54 Cal. App. 757, 202 
Pac. 925 (1921); Marsh v. Wheeler, 77 Conn. 449, 59 Atl. 410, 
107 Am. St. Rep. 40 (1904); Yaylor v. Yorkshire Ins. Co., 2 Ir. R. 
1, Ann. Cas. 1913 E. 807 (1913); King v. Roberts, 120 Mo. App. 
120, 96 S.W. 493 (1906). 

The opinion stated, in the principal case, that the evidence was 
undisputed that the agent alleged to have been notified of the defect in 
the steps was employed only to clean halls and stairways, not to do 
repairs. This is borne out, as to the extent of a janitor’s duties, in a recent 
Missouri decision where the court stated in a dictum that the janitor 
had only to clean, not repair. But the court further stated that he 
would be under a duty to report a state of disrepair if he found such, or 
if others complained of such. Lambert v. Jones et al, 98 S.W. (2d) 
752 (Mo., 1936). A recognition of this view in the principal case 
would have enabled the plaintiff to impute to the defendant such knowl- 
edge as she could establish in the janitor. 

While, as before stated, the courts unqualifiedly lay down the gen- 
eral rule that knowledge must be acquired within the scope of an agent’s 
employment before it can be imputed to his principal, it is pointed out in 
a note in 3 L.R.A. (N.S.) 444, [case note on Foreman v. German 
Alliance Ins Co., 104 Va. 694, 52 S.E. 337, 3 L.R.A. (N.S.) 444 
(1905)], that the preponderance of modern authority is in favor of 
holding the principal bound even when the agent acquires knowledge 
outside the scope of his employment or agency, provided the facts are 
yet present in his mind or memory. See, Hall & Brown Woodworking 
Machine Co. v. Halley Furniture & Mfg. Co., 174 Ala. 190, 56 So. 
726, L.R.A. 1918 B 924 (1911); Borland v. Nevada Bank, 99 Cal. 
89, 33 Pac. 737, 37 Am. St. Rep. 32 (1893); Booker v. Booker, 
supra; Wilson v. Minnesota Farmers Mut. Fire Ins. Ass’n, 26 Minn. 
112, 30 N.W. 401 (1886). If this view were followed in the principal 
case, the plaintiff might recover on imputed knowledge even though 
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the court refused to follow Lambert v. Jones, supra, and if it were 
established that the janitor did in fact have notice. 

The writer of the opinion of the principal case makes reference to 
the fact that the janitor’s loyalty might prompt him to give notice of 
the defect, but he does not suggest any duty to do so. If, however, it 
was his duty to communicate such knowledge, the law would either 
“conclusively presume” the agent to have told his principal of the defect, 
or, under the “alter ego” theory, the court could hold that knowledge 
of the agent was knowledge of the principal, and the question of loyalty 
would not be material; for, in either event, the defendant would then 
be under a duty to repair. When an agent fails to communicate knowl- 
edge acquired by him within the scope of his employment, it is a breach 
of his duty to his principal; yet the notice has the same effect as to third 
persons as though his duty had been faithfully performed. Cox v. 
Pearce, 112 N.Y. 637, 20 N.E. 566, 3 L.R.A. 563 (1889). “The 
principal is affected by the knowledge which an agent had a duty to 
disclose.” Restatement of the Law of Agency, sec. 275, p. 611. 

In the principal case it was established that the defendant had placed 
Zinn & Co. in entire management and control of the building in which 
the plaintiff’s injuries were received. Zinn & Co. had placed one Gugle 
in active management and in charge of all repair work. The latter 
testified to having no knowledge or notice of the defects. Other em- 
ployees were Jackson, the head-janitor, and Porter, the elevator man 
and assistant janitor. 

On the hypothesis that Zinn & Co. was a primary agent, the defend- 
ant retaining the right to control the manner in which the work is to be 
done, the defendant’s liability, if notice is necessary, would ultimately 
turn on the question whether notice to a remote sub-agent, the janitor, 
is imputable to his principal. Where the employment of an agent is such 
as to necessarily imply that a sub-agent is to be employed, the principal 
is bound by any knowledge acquired by the sub-agent, within the me” 
of his authority, as in the case of any other agent. Patterson v. Keys © 
Co., 13 Dec. Rep. 436, 1 C.S.C.R. 94 (1870); Schloss Bros. & Co. v 
Gibson Dry Goods Co., 6 Ala. App. 155, 60 So. 436 (1912); Merritt 
v. Huber, 137 Iowa 135, 114 N.W. 627 (1908). 

But if the sub-agent is merely the agent of the agent, the necessary 
privity does not exist between such sub-agent and the principal, and the 
knowledge of the sub-agent can not be imputed to the principal. Hoover 
v. Wise, 91 U.S. 308, 23 L. Ed. 392 (1875); Boyd v. Vanderkemp, 
1 Barb. Ch. (N.Y.) 273 (1846); Waldman v. North British Ins. Co., 
gi Ala. 170, 24 Am. St. Rep. 883, 8 So. 666 (1890). 
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In the principal case the judgment was reversed and remanded on 
the weight of the evidence because of the ambiguity in the testimony of 
the plaintiff’s key witness. In the event of the introduction of substantial 
evidence upon a new trial, it would seem necessary for the plaintiff, in 
order to charge the defendant with notice of an alleged defective condi- 
tion, to establish that Zinn & Co. was an agent, with authority by reason 
of being such, by contract or custom, to appoint the sub-agent, who sub- 
sequently employed other sub-agents, of notice within the scope of his 
employment. 

MARGARETTA BEYNON 


TEsT FOR EsTABLISHING RELATIONSHIP 

While riding in a bus the plaintiff was injured in a head-on collision 
with a taxi cab owned by defendant cab company. The driver of the 
cab obtained the cab from the defendant by paying a deposit of $4.25 
each morning, receiving the cab to use for the day as he saw fit. The 
defendant also maintained call stations where the cab drivers might 
receive calls by waiting their turn in line. The court dismissed the peti- 
tion, holding that in the absence of evidence indicating that the defendant 
had any right to exercise any acts of control over the acts of the cab 
driver after the cab was turned over to him in the morning, there was 
no agency existing between the driver and the owner of the cab so as to 
make the owner liable for the negligence of the driver. Hudson v. Ohio 
Bus Line Co. and Parkway Cabs, Inc., 23 Ohio Abs. 634, 8 Ohio O.P. 
312 (1937). 

It may be stated as a general proposition that when the employer has 
the right to control the employee in the performance of his work the 
latter is a servant, as distinguished from an independent contractor. 
Babbitt v. Say, 120 Ohio St. 177, 165 N.E. 721 (1929); Klar v. The 
Erie Rd. Co., 118 Ohio St. 612, 162 N.E. 793 (1928); Kruse v. 
Revelson, 115 Ohio St. 594, 155 N.E. 137 (1927); Gechei v. Boltz, 
13 Ohio App. 180, 31 Ohio C.A. 506 (1920); Collier and Sons 
Distr. Corp. v. Drinkwater, 81 Fed. (2d) 200 (1936); Bohanon v. 
James McClatchy Pub. Co., 16 Cal. App. (2d) 188, 60 Pac. (2d) 
510 (1936); Keeling v. Nall, 261 Ky. 232, 87 S.W. (2d) 370 
(1935); Annotations, 75 A.L.R. 725 (1931); 19 A.L.R. 226, sub- 
section 6 (1922); 14 R.C.L. 67 (1916). Many decisions require 
control as to the “manner and means” of doing the work, or control 
as to the “means of accomplishing the result,” or control as to the 


“details” of the work. Klar v. The Erie Rd. supra; Spears Dairy, Inc. 
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v. Bohrer, 54 S.W. (2d) 872 (Tex., 1932); Moaten v. Columbia 
Cotton Oil Co., 97 S.W. (2d) 629 (Ark., 1936); Hughes v. Railway 
Co., 39 Ohio St. 461, 7 O.D. Rep. 502 (1883); Snodgrass v. Cleve- 
land Co-op Coal Co., 31 Ohio App. 470, 167 N.E. 493 (1929); 
Lassen v. Stamford Transit Co., 102 Conn. 76, 128 Atl. 117 (1925). 
A better statement of the general rule is that an independent contractor 
is a person employed to perform work on the terms that he is to be free 
from the control of the employer as respects the manner in which the 
details of the work are to be executed, Annotation, 19 A.L.R. 235 
(1922). Moreover, where the right to control exists it is immaterial 
that there was in fact no control exercised. Pickens v. Diecker, 21 Ohio 
St. 212, 8 Am. Rep. 55 (1871); Chicago, R. 1. & P. Ry. Co. v. 
Bennett, 36 Okla. 358, 128 Pac. 705, 20 A.L.R. 678 (1912); Knice- 
ley v. W. Va. Midland R. Co., 64 W. Va. 278, 61 S.E. 811, 17 
L.R.A. (N.S.) 370 (1908). 

A few courts, however, do not recognize or apply this generally 
accepted doctrine, saying that no objective test can be set up to deter- 
mine the existence of a master-servant relationship, but that each case 
must be determined upon its facts. One recent decision states that the 
existence of the right of the employer to control the employee is the 
most important, though not the controlling, fact to be considered in the 
determination of a master-servant relationship on this basis. Kehrer et 
al. v. Industrial Comm., 365 Ill. 378, 6 N.E. (2d) 635 (1937). 

In the principal case the driver of the cab received the cab for the 
day to use “‘as he saw fit.” In this case, as in the case of Whitehall 
Chev. Co. v. Anderson, 53 Ga. App. 406, 186 S.E. 135 (1936), 


where an auto salesman was left free to perform the details of his work 


> 


in any manner he wished, no right of control by the employer existed 
and therefore there was no master-servant relationship. Another com- 
parable case is Consolidated Motors, Inc. v. Ketcham, 66 Pac. (24) 
246 (Ariz., 1937), where no right to control the employee in the “phys- 
ical conduct” of his work existed, and the employer was held not liable 
for the negligent conduct of the employee. In a recent Ohio decision 
on facts very similar to those in the principal case, Coviello v. Industrial 
Comm., 129 Ohio St. 589, 196 N.E. 661 (1935), the cab driver rented 
the cab at a stipulated rate per day and drove wherever he chose in the 
city, further agreeing, however, to wear a uniform cap, answer calls 
promptly and to obey other rules concerning courtesy and neatness of 
appearance. The court there found no master-servant relationship to 
exist. 

In a few cases the plaintiff has sought to apply the doctrine of 
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estoppel. But since, in the principal case, as the court points out, the 
plaintiff was not a passenger in the defendant’s cab, he could not be 
said to have in any way relied upon an apparent agency. Even where 
reliance has been established it must be further shown to find an estoppel 
that reliance ‘induced the parties to have the collision.’ Keeling v. Nall, 
supra. Contra, Middleton v. Frances, 257 Ky. 42, 77 S.W. (2d) 425 
(1934). 

Since no estoppel is to be found in the principal case, the plaintiff 
must recover, if at all, upon the basis of the employment relationship 
existing between the driver and the owner of the cab. In view of the 
above authorities it would appear that as a matter of law no master- 
servant relationship existed and the court was correct in dismissing the 
petition. 

Justin J. GripBELL 


WorKMEN’s CoMPENSATION — GoING AND CominG RULE — 

ATTENDING CONVENTION 

The general phrase “in the course of the employment,” found in 
the Ohio Constitution, Art. II, sec. 35 and the Ohio Gen. Code, sec. 
1465-68 in connection with compensable injuries, has been construed 
in two recent Ohio decisions, which present extremes in their respective 
fact situations. 

The Goodyear Tire and Rubber Co. owns a property in the city of 
Akron on the south side of East Market St. extending adjacently to the 
sidewalk for approximately 2500 feet. On this street the company 
maintains an entrance gate for employees and 300 to 400 feet east of 
it on the same side of the street an “East Gate” used only by tractors 
for loading and unloading purposes. The plaintiff, an employee of the 
company, had the option of taking several routes to work. While cross- 
ing on the sidewalk in front of the “‘East Gate,” he was struck by a 
tractor of the company, coming out of the gate, driven by a company 
employee. The plaintiff recovered in a common law action for dam- 
ages. This was affirmed on appeal by the company, the court refusing 
to hold that the injury occurred in the course of the employment on the 
following grounds: (1) it was not a necessary incident of plaintiff’s 
employment that he use said sidewalk; (2) the sidewalk, a part of a 
public street, was not in the zone of control of the company; (3) he 
suffered hazards common to the public; and (4) plaintiff had not 
reached the place where he could enter the defendant’s premises to 
perform his duties. Fike v. Goodyear Tire and Rubber Co., 56 Ohio 
App. 197, 23 Ohio Abs. 480, 9 Ohio Op. 312 (1937). 
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In the second case it appears that one, Sawyer, was the president 
and sales manager of a chick hatchery company in Ohio, which was a 
member of the International Baby Chick Association. The hatchery 
company was represented in the association by Sawyer, who became the 
president and a member of the board of the association. While attending 
a meeting of the board at the asseciation’s convention at Milwaukee, 
Wisconsin, Sawyer was shot and killed by another member of the board 
whose employer had been punished for violating the association’s code 
of ethics. The court of appeals held the death to be compensable for 
the reasons: (1) that such injury and death occurred in the course of 
his employment by such hatchery company; and (2) that such death 
arose out of his employment. Bersche v. Industrial Comm., 56 Ohio 
App. 236, 24 Ohio Abs. 549, 9 Ohio Op. 325 (1937). 

The Ohio Gen. Code, sec. 1465-68, provides as follows: “Every 
employee . . . who is injured, and the dependents of such as are killed 
in the course of employment, wheresoever such injury has occurred . . . 
shall be paid such compensation out of the general insurance fund.” The 
courts have construed this section liberally. /ndustrial Comm. v. Lewis, 
125 Ohio St. 296, 181 N.E. 136 (1932); Industrial Comm. v. Wei- 
gandt, 102 Ohio St. 1, 130 N.E. 38 (1921). The test of the right 
to compensation award is whether the employment had some causal 
connection with the injury, either through its activities, its conditions, or 
its environments. Industrial Comm. v. Weigandt, supra; Grabler Mfg. 
Co. v. Wrobel, 125 Ohio St. 265, 181 N.E. 97 (1932). 

The first principal case referred to, Fike v. Goodyear Tire and Rub- 
ber Co., supra, involves the so-called “Going and Coming Rule” which 
applies particularly to that contract of hire which contemplates that the 
workman render service at a designated place. Campbell, Workmen’s 
Compensation, sec. 163. Thus, as a general rule, employees injured 
while going to and coming from work have not been regarded as being 
injured in the course of their employment. Industrial Comm. v. Baker, 
127 Ohio St. 345, 188 N.E. 560 (1933); Conrad v. Coal Co., 107 
Ohio St. 387, 140 N.E. 482 (1923); Industrial Comm. v. Heil, 123 
Ohio St. 604, 176 N.E. 458 (1931); Industrial Comm. v. Gintert, 
128 Ohio St. 129, 190 N.E. 400, 92 A.L.R. 1032 (1934); Bower: 
v. Industrial Comm. 24 N.P. (N.S.) 56 (1921); McKenzie v. Indus- 
trial Comm., 24 Ohio App. 455, 155 N.E. 704 (1926). But, it can- 
not be laid down as a universal and invariable rule that the hazards of 
the employment begin in all instances at the point where the employee 
crosses the line of the employer’s premises. 42 Ohio Jur., sec. 54. In- 


juries received by workmen while crossing railroad tracks on the public 
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street or highway while going to or from work have been held com- 
pensable as injuries sustained in the course of the employment. Jndus- 
trial Comm. v. Henry, 124 Ohio St. 616, 180 N.E. 194 (1932); 
Cudahy Packing Co. v. Parramore, 263 U.S. 418, 44 Sup. Ct. 153 
(1923); Bountiful Brick Co. v. Industrial Comm. of Utah, 68 Utah 
600, 251 Pac. §55 (1926). The “Going and Coming Rule” has no 
application where the employee is injured while passing, with the express 
or implied consent of the employer, over the premises of another in such 
proximity to the employer’s place as to be in practical effect a part of 
the employer’s premises. Campbell, Workmen’s Compensation, sec. 
170; Bountiful Brick Co. v. Giles, 276 U.S. 154, 48 Sup. Ct. 221 
(1928); Simonson v. Knight, 174 Minn. 491, 219 N.W. 869 
(1928); Stacy’s Case, 225 Mass. 174, 114 N.E. 206 (1916). 

The Ohio Supreme Court has held an injury received on a dead 
end street 20 or 40 feet from the entrance gate of the company to be 


Is: (1) although a public street, it was actu- 


compensable on the grounc 
ally under the control of the employer; (2) it was the only unobstructed 
access to the premises; (3) the pursuance of such course was an implied 
obligation of the employee in his contract with such employer, and 
(4) the hazards of such zone growing out of conditions and environ- 
ments of his employment are hazards of his employment. Imdustrial 
Comm. v. Barber, 117 Ohio St. 373, 159 N.E. 363 (1927). 

An injury to an employee who slipped on the sidewalk of a public 
street a few feet from the entrance of the employer’s business place has 
been held compensable as sustained within the scope of the employment 
on the theory that the sidewalk is not only a necessary adjunct and used 
in connection with the business but it is, also, to a limited degree and 
purpose a part of the defendant’s premises. Barnett v. Britling Cafeteria 
Co., 225 Ala. 462, 143 So. 813 (1932). 

Thus, “employment” may begin in point of time before the work 
is entered upon and in point of space before the place is reached where 
the work is to be done and continue for a like time and space. Campbell, 
Workmen’s Compensation, sec. 170. 

The fact that the plaintiff in Fike v. Goodyear Tire and Rubber 
Co., supra, was injured on that part of the sidewalk used by the company 
tractors as a drive way for loading and unloading materials indicates 
that the court might readily have regarded the place of injury as coming 
within the zone of employment on the theory of the Barnett case, supra, 
that such part of the sidewalk is a necessary adjunct to the employer’s 
business and to a limited degree and purpose a part of the company’s 
premises under the control of the company. But to have done so, the 
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court would have denied the plaintiff, employee, his common-law recov- 
ery. It is a question, whether the court would have reached the same 
decision had this been a case in which the plaintiff had sued for compen- 
sation. In other words, would the court apply different tests for common 
law actions and actions for compensation? 

Turning to the case of Bersche v. Industrial Comm., supra, it 
should be noted that injuries received by an employee while voluntarily 
engaged in some activity having no essential relation to or connection 
with the employment, and undertaken solely for the pleasure, conveni- 
ence, or benefit of himself or third persons, are not compensable as 
arising out of or in the course of the employment. Jmdustrial Comm. v. 
Ahern, 119 Ohio St. 41, 162 N.E. 272, 59 A.L.R. 367 (1928); 
Industrial Comm. v. Lewis, supra. But, if the employee is sent on a 
special errand either as a part of his regular duties or at the request of 
the employer, an injury received while on that errand is compensable. 
Campbell, Workmen’s Compensation, sec. 182; Fronce v. Prosperity 
Co., 255 N.Y. 613, 175 N.E. 336 (1931). The fact that the em- 
ployee is making the journey on his employer’s business is sufficient to 
bring him within the protection of the act. [dustrial Comm. v. Dense, 
14 Ohio App. 224, 32 Ohio C. A. 552 (1920); Industrial Comm. v. 
Wilson, 34 Ohio App. 36, 170 N.E. 37 (1929); Western & S. F. 
Ins. Co. v. Kennett, 15 Ohio L. Abs. 357 (1933). 

This is illustrated by Industrial Comm. v. Davison, 118 Ohio St. 
185, 6 Ohio L. Abs. 188 (1928). There it appeared that one Davison, 
dean of the department of education, at Ohio Northern University, 
with the consent of the University lectured to the graduating classes of 
the various high schools. During the lecture tours, he was paid by both 
the university and the high schools at which he would lecture. While 
lecturing to a high school graduating group, he received an injury which 
resulted in his death. The Supreme Court of Ohio held his injury and 
death to be compensable on the ground that it was sustained in the course 
of and arose’out of the scope of his employment. The court stressed the 
fact that the additional employment made him no less the employee of 
the university and that he, with the consent of the university, was 
lecturing fo rthe benefit of the university. The relationship of Dr. 
Davison to the university on the occasion of those trips was not different 
from that relationship which exists between a manufacturer or jobber 
and his traveling salesman. Industrial Comm. v. Davison, supra. Th 
court in the Bersche case cites the Davison case and says that it is in 
principle, exactly in point. 

It’s an established rule that the provisions of the Ohio Gen. Code, 
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sec. 1465-68, do not cover an injury which has its cause entirely outside 
of and disconnected from the business in which the injured workman is 
employed. Fassig v. State, 95 Ohio St. 232, 116 N.E. 104 (1917); 
Slanina v. Industrial Comm., 117 Ohio St. 329, 158 N.E. 829 
(1927). But, if the injuries are sustained neither on the premises 
nor within its immediate environs, the employee acting within the scope 
of his employment, must, at the time of his injury, have been engaged 
in the promotion of his employer’s business and in furtherance of his 
affairs. Industrial Comm. v. Bateman, 126 Ohio St. 279, 185 N.E. 50 
(1933). he injury need not be an anticipated one, nor peculiar to 
the employment, but after the event it must appear to have had its 
origin in a risk connected with the employment and to have followed 
from that cause as a rational consequence. /mdustrial Comm. v. Pora, 
100 Ohio St. 218, 125 N.E. 662 (1919); Delassandro v. Industrial 
Comm., 110 Ohio St. 506, 144 N.E. 138 (1924). 

The courts generally hold that if an assault upon an employee be 
committed by another solely to gratify personal ill-will, anger, or hatred, 
injury does not arise out of the employment within the meaning of the 
statute. Harris v. Sloss-Sheffield 8. & 1. Co., 222 Ala. 470, 132 So. 
727 (1931); January-Wood Co. v. Schumaker, 231 Ky. 705, 22 
S.W. (2nd) 117 (1929). The rule under these circumstances is the 
same whether the assailant be a fellow employee or a stranger. January- 
Wood Co. v. Schumaker, supra; Harden vy. Furniture Co., 199 N.C. 
733, 155 S.E. 728 (1930); Spring Canyon Cr. Co. v. Industrial 
Comm., 58 Utah 608, 201 Pac. 173 (1921). However, where the 
assaulted employee is not the aggressor and no prior or personal quarrel 
exists between the parties and the quarrel does not arise out of any cir- 
cumstances extraneous to the employment in which they are engaged at 
the time, although both may be of equal rank, the injury is compensable. 
Atolia Min. Co. v. Industrial Acc. Comm., 175 Cal. 691, 167 Pac. 
148 (1917). It is immaterial whether the employees work for the 
same or different employers. ‘The same tests apply for compensability. 
Campbell, Workmen’s Compensation, sec. 157; Whittington v. Aetna 
etc. Co., 12 Cal. I.A.C. 388 (1925). 

In the light of the preceding discussion, it appears that the court in 
the Bersche case rendered the proper conclusion. However, it is sub- 
mitted that the court in the Fike case, on the theory stated, should have 
denied the plaintiff his common law remedy and required him to apply 
for compensation. 

WitiiaM T. CREME 
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NEGLIGENCE 


Duty or Srreet Car Company To Warn oF DANGERs IN 

STREET 

The plaintiff, a passenger on defendant’s westbound street car, was 
struck and injured by an automobile traveling toward the street car, as 
she was alighting from the north side thereof. All traffic was required 
to use the north side of the road; the south side being closed for the 
installation of water mains, of which fact the plaintiff was ignorant, as 
indicated by the question asked the conductor concerning the place to 
leave the car. A motion for judgment was granted the defendant, 
which judgment the court of appeals reversed. ‘The supreme court held 
that there was no duty to warn a passenger about to alight from a car 
of dangers in the street over which the company had no control. Baier 
v. Cleveland Ry. Co., 132 Ohio St. 388, 8 N.E. (2d) 1 (1937). 

A street railway company is not the insurer of the safety of its pass- 
engers. Bevard v. Lincoln Traction Co., 74 Neb. 802, 105 N.W. 635, 
19 Am. Neg. Rep. 366 (1905). But the company is held to the high- 
est degree of care to afford a reasonably safe place to alight. Baier v. 
Cleveland Ry. Co., supra; Reining v. The Northern Ohio Traction 
& Light Co., 107 Ohio St. 528, 140 N.E. 84 (1923); Mahoning & 
Shenango Ry. & Lt. Co. v. Leedy, 104 Ohio St. 487, 136 N.E. 198 
(1922); Mobile Light & R. Co. v. Therrell, 205 Ala. 553, 88 So. 

77 (1921). However, a few cases hold that its duty is only that of 
reasonable care to see that the place selected is safe. Pabst v. Public Ser. 
Ry. Co., 104 N. J. L. 537, 141 Atl. 773 (1928); Reid v. Minneapolis 
St. Ry. Co., 171 Minn. 31, 213 N.W. 43 (1927). The duty to afford 
a safe place to alight does not extend to conditions over which the com- 
pany has no control, such as on-coming automobiles. Hammett v. Bir- 
mingham R. Light & P. Co., 202 Ala. 520, 81 So. 22 (1918); St. 
John, Admr. v. Connecticut Co., 103 Conn. 641, 131 Atl. 396 
(1925); Jacobson, Admr. v. Omaha & C. B. St. Ry. Co., 109 Neb. 
356, 191 N.W. 327, 31 A.L.R. 563 (1922). 

The relation of carrier and passenger terminates upon the passenger’s 
alighting in safety to the street, and the company is not liable for injury 
to such person from subsequent dangers from conditions over which it 
has no control. Reining, Admr. v. The Northern Ohio Traction & 
Light Co., supra; Welsh v. Spokane & Inland Empire R. Co., 91 
Wash. 260, 157 Pac. 679, L.R.A. 1916F 484; Wittkower, et al. Vv. 
Dallas Ry. &@ Terminal Co., et al., (Tex. Civ. App. 1934), 73 S.-W: 
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(2d) 867; Trout’s Admr. v. Ohio Valley Electric Ry. Co., 241 Ky. 
144, 43 S.W. (2d) 507 (1931). But it has been held that where a 
passenger was struck by a passing vehicle immediately after alighting ur 
upon taking a step away from the car, the relationship of carrier and 
passenger had not ceased, and the company owed him a duty of pro- 
tection or to warn him of dangers from vehicles that may be passing 
in the street. Wood v. North Carolina Public Ser. Corp., 174 N.C. 
697, 94 S.E. 459, 1 A.L.R. 946 (1917); Loggins v. Southern Pub. 
Utilities Co., 181 N.C. 221, 106 S.E. 822 (1921). 

The great weight of authority, however, is that there is no duty on 
the part of the employees of a street railway company, under ordinary 
circumstances, to warn alighting passengers, at regular stops, of the 
dangers arising from the operation of vehicles in the streets. Ruddy, 
et al. v. Ingebret, et al., 164 Minn. 40, 204 N.W. 630, 44 A.L.R. 159 
(1925); Jacobson, Admr. v. Omaha & C. B. St. Ry. Co., supra; 
Trimboli v. Public Ser. Co-ordinated Transport, 111 N.J.L. 481, 
168 Atl. 572 (1933). This rule was followed in the case of Reining 
v. The Northern Ohio Traction & Light Co., supra, and Cleveland 
Ry. Co. v. Karbole, 125 Ohio St. 467, 181 N.E. 883 (1932) where 
the facts were comparable to that of the principal case with the exception 
that the plaintiff had alighted to a place of safety. The latter case also 
held that such a barricade, in the absence of showing that the company 
created or contributed to it, does not amount to a dangerous situation 
such as would change the rule. The courts have given as reasons in 
support of this rule that the danger is equally observable by and obvious 
to the passenger, T'rimboli v. Public Ser. Co-ordinated Transport, supra, 
and that the motorman might anticipate that traffic approaching a cus- 
tomary stopping place would exercise due care. Anderson v. Grandy, 
154 Wash. 547, 283 Pac. 186 (1929). 

While a number of cases recognize that there is no duty to warn the 
passenger alighting at other than the usual stopping place, Chesly, Admr. 
v. Waterloo C. F. & N. R. Co., 188 Iowa 1004, 176 N.W. 961, 
12 A.L.R. 1366 (1920); Oddy v. West End St. R. Co., 178 Mass. 
341, 59 N.E. 1026, 86 Am. St. Rep. 482 (1901); Louisville Ry. Co. 
v. Saxton, 221 Ky. 427, 298 S.W. 1105 (1927); Lindgren v. Puget 
Sound International Ry. & Power Co., 142 Wash. 546, 253 Pac. 791 
(1927), there is some authority that such a duty is owing to the passen- 
ger, the motorman being chargeable with knowledge of the additional 
danger. Gulfport &F Miss. Coast Traction Co. v. Raymond, 157 Miss. 
439, 128 So. 327 (1930); Fuchs, et al. v. Dallas Ry. & Terminal Co., 
(Tex. Civ. App. 1929), 18 S.W. (2d) 854; Georgia R. & P. Co. v. 
Ryan, 24 Ga. App. 288, 100 S.E. 713 (1919). 





126 LAW JOURNAL — DECEMBER, 1937 


Where a street railway company has created a situation of danger, 
or has placed obstructions in the street, where the car stops, there is a 
duty upon the company to remove the danger or to warn the passenger 
of its existence. Mahoning & Shenango Ry. & Lt. Co. v. Leedy, 
supra; Gates v. New Orleans Ry. & Light Co., 141 La. 946, 75 So. 
1002 (1917). 

It has been held that actual knowledge of defects or obstructions 
in a street at a stopping point, unknown to the passenger, places upon a 
street car company the duty to guard the same or warn the passenger of 
the danger. Richmond City Ry. Co. v. Scott, 86 Va. 902, 11 S.E. 404 
(1890); Cleveland Ry. Co. v. Ranft, 12 Ohio App. 397 (1920); 
Mobile Light & R. Co. v. Therrell, supra; Mayhew v. Ohio Valley 
Electric Ry. Co., 200 Ky. 105, 254 S.W. 202 (1923); Alabama 
Power Co. v. Hall, 212 Ala. 638, 103 So. 867 (1925). 

The principal case and Jacobson, Admr. v. Omaha & C. B. St. 
Ry. Co., supra, recognized that there may be exceptions in the case of 
a child, or one under apparent disability, or where other extraordinary 
situations may exist. ‘he court in the latter case said, in addition, that, 
where it is known to the employees that a passenger about to alight is 
unaware of the danger, there is a duty to warn such passenger. ‘This 
was the basis of the dissenting opinion in the principal case, because the 
evidence tended to show that the conductor knew the plaintiff was 
somewhat unfamiliar with the condition of the street. Upon this point 
the majority held that the questions asked the conductor indicated 
nothing more to him than that the plantiff was not familiar with the 
regular street car stops. 

If knowledge of the plaintiff’s ignorance of the danger had been 
established on the part of the conductor, it would seem that the company 
owed the plaintiff the duty to warn her of such danger. The situation, 
here, is somewhat analogous to that of an obstruction in the street, in 
that there can be no question of the additional danger caused by the 
barricade. But, if the majority’s construction of the evidence be accepted, 


the case is clearly in accord with the weight of authority. 
ITHAMAR D. WEED 
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PLEADING 


JomnpeR oF Actions In Wroncrut Deatu Cases 

The administrator of one Charles Betts, deceased, joined a cause 
of action for property damage with one for the wrongful death of the 
decedent, both claims arising out of the same accident. Ruling upon a 
demurrer for misjoinder of causes, the common pleas court found that 
the two causes of action were not prosecuted in the same right and 
therefore could not be joined. Betz v. Hart, 4 Ohio Op. 174, 20 Abs. 
479 (1935). 

In the event of a wrongful death two causes of action may arise, 
but each is inherently separate and distinct. R. R. v. Van Alstine, 77 
Ohio St. 395, 83 N.E. 601 (1908); May Coal Co. v. Robinette, 120 
Ohio St. 110, 165 N.E. 576 (1929). Ohio Gen. Code: sec. 11235 
provides for the survival to the estate of a deceased person of any cause 
of action arising out of an injury to his person or property which he 
himself could have maintained but for his death. Ohio Gen. Code: secs. 
10509-166 and 10509-167, the Ohio wrongful death statutes, permit 
an action for the benefit of certain named beneficiaries for the damage 
resulting to them because of the death. Both actions are maintainable 
in the name of the personal representative. Ohio Gen. Code: sec. 11306 
allows the joinder of several causes of action in the same petition when 
they are included in certain named categories, among which are (4) 
injuries to the person or property, and (2) transactions connected with 
the same subject for action. Gen Code: sec. 1 1307 limits this provision, 
however, by requiring that the causes so joined must affect all parties to 
the action. Heinrichsdorff v. Keppler Bros., 3 Ohio L. R. 476, 34 Ohio 
C. D. 83 (1915). This requirement was so interpreted by the court 
in the principal case as to restrict the possibility of joinder to those causes 
which are prosecuted im the same right. ‘This would seem to be an 
unnecessary extension of the general rule that a party cannot sue in 
more than one distinct capacity, Dusenbury v. Sagamore Co., 142 N. Y. 
S. 595, 157 App. Div. 485 (1913); Stock Growers’ Bank v. Newton, 
13 Colo. 245, 22 Pat. 444 | 1889); especially where one cause exists 
in his own favor and one in that of another. Glidden v. Cincinnati, 11 
Ohio D. R. 853, 30 Bull. 213 (1893); Wragg v. Wragg, 208 Iowa 
939, 226 N.W. 99 (1929). The law regards him as a separate party 
in each of such relations. May v. Smith, 45 N.C. 196, 59 Am. Dec. 
594 (1853); Pensacola Co. v. Soderlind, 60 Fla. 154, 53 So. 722 
(1910). Thus an administrator of two decedents cannot join causes of 





128 LAW JOURNAL — DECEMBER, 1937 


action belonging to the two estates in one proceeding even though they 
involve a common defendant. Danaher v. City of Brooklyn, 4 N.Y. 
Civ. Proc. R. 286 (1883). 

The Ohio lower courts have given Gen. Code: sec. 11307 a rather 
loose construction and in several instances they have permitted the 
joinder of causes not affecting all the parties. 1 Ohio Jur. 372, 374; 
Myers v. Miller, 2 Ohio D.R. 319 (1857); Gravell v. Speakman, 8 
Ohio N.P. (N.S.) 246, 20 Ohio D.N.P. 89 (1909); Sichern v. Meyer, 
11 Ohio D. R. 344, 26 Bull. 147 (1891). These holdings contravene 
the express terms of the statute, however, and should not be followed so 
long as the statute stands. 1 Ohio Jur. 375; McShafer v. Henry, 19 
Ohio Abs. 283 (1935). Nevertheless these decisions are important as 
indications of the attitude of the Ohio courts toward joinder in general, 
and in the light of them, it is quite likely that considerable latitude will 
be given to considerations of convenience and expediency in the joinder 
problem generally. 

It is quite true that, in a sense, the two actions are not prosecuted 
in the same right, as expressed in two decisions of the Supreme Court of 
Ohio. R. R. v. VanAlstine, supra, and May Coal Co. v. Robinette, 
supra. Nevertheless the conclusion drawn by the court in the principal 
case is not the necessary consequence of such holdings inasmuch as they 
merely decided that two independent causes of action are provided by 
the two statutes and, consequently, that the bringing of one such action 
is no bar to the prosecution of the other. The law relating to this ques- 
tion is in a somewhat unsettled state, however, and this is evidenced by 
the writings of several textwriters. ‘Thus in 13 Ohio Jur. 562, it is 
stated that such joinder is proper, whereas the contrary proposition is 
endorsed by Bliss on Code Pleading p. 198 and by Bates “Pleading, 
Practice, Parties, and Forms,” p. 1214. These writers assert that 
joinder is not allowable because the causes are not prosecuted in the 
same right. Only the two latter authorities are cited by the principal case. 
Unfortunately, the case authority resorted to by these writers fails to 
sustain the rule set forth by them. The cases cited by Bates are onl) 
slightly analogous to the issue and, in the light of the illustrations used 
by him to support his text, it appears that he had reference to the joinder 
of causes in different capacities rather than in different rights. 

Some of the case authority resorted to by Bates does have a bearing 


on the general problem but none of it is applicable to the Ohio law. 
Thus the case of Louisville and Nashville R. R. v. Kellem, 13 Ky. Law 
Rep. 228 (1891) is not in point because the substantive law of Ken- 
tucky requires the plaintiff to elect between the two causes, and a 
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recovery on the one cause of action is a bar to a recovery on the other, 
as has been decided in Hackett v. R. R., 95 Ky. 236, 24 S.W. 871 
(1894), and Louisville R. R. v. Raymond, 135 Ky. 738, 123 S.W. 
281, 27 L.R.A. (N.S.) 176 (1909). Hurst v. Detroit City R. R., 
84 Mich. 539, 48 N.W. 44 (1891), was decided in a jurisdiction which 
allows two remedies but only one recovery in death actions. Sweetland 
v.R. R., 117 Mich. 329, 75 N.W. 1066; Carbary v. R. R., 157 Mich. 
683, 122 N.W. 367 (1909). Frink v. Taylor, 4 G. Gr. (Iowa) 196 
(1854); and Lucas v. N. Y.C.R.R., 21 Barb. (N.Y.) 245 (1855 
are not authority for the proposition stated by Bates because in each of 
these cases the party brought suit in his individual capacity on one cause 
and as the administrator of the estate on the other. McVey v. Illiots 
Central R. R., 73 Miss. 487, 19 So. 209 (1895) provided no oppor- 
tunity for joinder because of a holding that survival actions are not 
maintainable when death is instantaneous. This left the plaintiff with 
only one cause of action. The cases of Daley v. Boston R. R., 147 Mass. 
101, 16 N.E. 690 (1888) and Cincinnati H. and D. R. R. v. Chester, 
57 (N.D.) 297 (1877) are of no relevancy to the question under dis- 
cussion. The principal case also directs the reader to 1 R.C.L. at p. 366, 
but the two cases there cited are from Kentucky and consequently are 
not in point, see supra. Moreover the contrary proposition is also set 
forth on the same page of that volume. 

In support of the holding in the principal case it might be said that 
these causes of action are inherently independent; St. Louis, etc. R. R. v. 
Craft, 237 U.S. 648, 35 Sup. Ct. 704, 59 L. Ed. 760 (1915), that 
they are not prosecuted in the same identical right R. R. v. Van Alstine, 
supra; May Coal Co. v. Robinette, supra, and that there are differences 
in the beneficiaries and in the measure of damages. One cause of action 
grounds a recovery for all damage suffered up to the death, the other 
for that ensuing thereafter. ‘The administrator is, in effect, made the 
trustee of two separate funds for two distinct purposes. His interest in 
each case is entirely separate and distinct. As the representative of the 
wrongful death beneficiaries the cause of action in favor of the estate 
does not affect him, and as a representative of the estate that of the bene- 
ficiaries does not concern him. Wherefore it is said that technically he 
serves in two distinct capacities, just as if the legislature had appointed 
two independent agents. 

It is said in answer, however, that none of these considerations in- 
volves any serious difficulty in the trial of the two causes together, nor 
do they occasion any delay, prejudice, or undue confusion to the de- 
fendant. Consequently, the majority of jurisdictions today do permit 
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a joinder of these two causes of action. Illinois Central R. R. v. Crudup, 
63 Miss. 291 (1885); St. Louis, etc. R. R. v. Hengst, 36 Tex. Civ. 
App. 217, 81 S.W. 832 (1904); Hindmarsh vy. Sulpho Bath Co., 108 
Nebr. 168, 187 N.W. 807 (1922); Chicago R. 1. & P. R. R. v. 
Jenkins, 183 Ark. 1071, 40 S.W. (2d) 439 (1931); Ranney v. R. R., 
64 Vt. 277, 24 Atl. 1053 (1892); Nemecek v. Filer Co., 126 Wis. 71, 
105 N.W. 225 (1905); Eldridge v. Barton, 232 Mass. 183, 122 N.E. 
272 (1919); Callison v. Brake, 129 Fed. 196, 63 C.C.A. 354 
(1904). Contra, Bennett v. Sportanburg Co., 97 S.C. 27, 81 S.E. 
189 (1914); Anderson v. Wetter, 103 Me. 257, 69 Atl. 105 (1907). 
The same broad policy is evidenced in Townsend v. Buckeye Stages, 
28 Ohio N.P. (N.S.) 222 (1930), where a party was allowed to join 
counts under both statutes in a death action. This case is clearly dis- 
tinguishable from the principal case, however, in that the issue was 
presented to the court on a counter-claim in which it was the defendant 
who set out the two causes and no demurrer for misjoinder of causes 
set forth in a counter-claim is interposable. Ohio Gen. Code, sec. 
11324. Nevertheless, it is to be noted that the reasons there given by 
the court for allowing the joinder of like causes in the plaintiff’s original 
petition. 

The two causes do have a close kinship. The same plea can be 
made to both, both can be prosecuted by the same kind of proceedings, 
and both may be brought in the name of the same party. Both actions 
affect all the formal parties thereto, and in each action the plaintiff 
sues in the same capacity, viz., as the personal representative of the 
estate. The damages, in each cause, arise out of the same transaction, 
and on claims arising from injuries to the same person. The acts of the 
parties, the time, place, and circumstances are the same in each cause 
and must be proved by substantially the same evidence. How anomalous 
it would be then, to grant a recovery on the one cause and to deny it 
on the other. For practical reasons the courts should permit the joinder. 
The separate’ funds recoverable present no difficulty; there is an ade- 
quate device in the special verdicts provided for by our law. 

Ohio Gen. Code sec. 11306, declaring what causes should be joined, 
should receive a liberal construction to prevent a multiplicity of actions. 
Cincinnati §. and C. R. R. v. Cook, 37 Ohio St. 265 (1881). It, like 
all statutes relating to procedure, is remedial and should be broadly 
interpreted. Wellston Co. v. Rinehart, 108 Ohio St. 117, 140 N.E. 
623 (1923). The policy of the law is to discourage, rather than to 
encourage litigation. The state itself has an interest in clearing the 
dockets so far as it can be done without prejudice to the rights of the 











col 


Cc 


juc 











NOTES AND COMMENTS 131 


parties, yet the necessary effect of the decision noted is to give new life 
to an old and technical refinement of very shadowy substance. 

Today more and more states are reflecting a far broader policy 
toward pleading in general by adopting provisions similar to those con- 
tained in the new proposed federal rules which repudiate the strict, 
cumbersome, legalistic techniques of a former day in favor of a system 
better adapted to a more efficient administration of justice. Therefore, 
since the ground has already been broken by the Towmsend case, and 
since a joinder of these two causes is within the letter and spirit of our 
law, it would seem that the way is clear for the courts of Ohio to place 
themselves in accord with the more liberal trend of the day. This should 
be done as soon as conveniently possible so as to permit such a joinder 
as was attempted in the principal case. 

Rosin W. Letr 


TORTS 


Jupicia, Notice — NEGLIGENCE OF BAILEEs — ORDINANCES 

AS SAFETY AND INDEMNITY MEAsuRES 

Plaintiff filed an action in Municipal Court of Cincinnati against 
defendant for personal injuries sustained in an automobile accident 
caused by a car owned by defendant and rented to one Jesse Dunn. 
The city enacted an ordinance, No. 50-1927, in Feb., 1929, which 
provided in effect, that no license to operate any public vehicle should 
be issued by City Treasurer until the applicant should deposit with the 
City Treasurer a policy of liability insurance, providing for indemnity 
for or protection to the insured against loss as provided under this 
ordinance. It also provided that it should be unlawful to operate any 
such public vehicle, or permit such vehicle to be operated until the 
requirements of the ordinance had been complied with, and imposed a 
fine for its violation. The defendant in violation of the above ordinance 
rented a car to Jesse Dunn against whom the present plaintiff had 
obtained a judgment which was not satisfied. The plaintiff in the 
present action was denied relief by the Municipal Court, and on appeal 
the appellate court reversed the judgment. The Supreme Court re- 
versed the Court of Appeals and affirmed the judgment of the trial 
courts, denying plaintiff recovery. Orose v. Hodge Drive-It-Y ourself 
Co., 132 Ohio St. 607, 9 N.E. (2d) 671 (1937). 

One of the defenses offered was that the upper court would not take 
judicial notice of the ordinance, since it was not contained in the record. 
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The Ohio Supreme Court had not previously passed on this question. 
The lower courts of the state and the courts of other states are in con- 
flict. Courts which refuse to notice the ordinance usually base their 
decisions on the inconvenience that would result to an upper court if it 
were required to search for municipal ordinances. Nelson v. Berea, 21 
Ohio C.C. 781, 12 C.D. 329 (1901); Gates v. Cleveland, 18 Ohio 
C.C. (N.S.) 349, 33 C.D. 80 (1911); State v. McCoy, 14 Ohio L.A. 
363 (1933); Esch v. Elyria, 7 Ohio C.C. (N.S.) 9, 17 C.D. 446 
(1905); Euclid v. Bramley, 20 Ohio C.C. (N.S.) 453, 31 C.D. 396 
(1915). Courts taking the contrary view usually rely on an analogy to 
the Federal rule. Akerman v. Lima, 7 Ohio N.P. 92, 80 O.D. (N.P.) 
430 (1898); Strauss v. Conneaut, 3 C.C. (N.S.) 445, 13 C.D. 320 
(1902); Jackson v. Copelan, 50 Ohio App. 414, 198 N.E. 596 
(1935); Town of Moundsville v. Velton, 35 W. Va. 217, 13 S.E. 373 
(1891); City of Spokane v. Knight, 96 Wash. 403, 165 Pac. 105 
(1917). The United States Supreme Court will take judicial notice 
of a state statute in a case on appeal from the state court. Hanley v. 
Donoghue, 116 U.S. 1, 6 Sup. Ct. 242 (1885); Western Life Indem- 
nity Co. v. Rupp, 235 U.S. 261, 35 Sup. St. 37 (1914). In a previous 
note in 2 O.S.U. L. J. 164, the two lines of decision were compared 
and a conclusion reached that the view favoring the taking of judicial 
notice was to be preferred. ‘The Ohio Supreme Court in this case by 
a four-to-three vote reached the same conclusion. 

The Supreme Court agreed with defendants’ contention that the 
bailor was not liable at common law for an injury to a third person 
caused by the negligence of the bailee. This is in accord with the great 
weight of authority in the absence of statute. McColligan v. Penna. R. 
Co., 214 Pa. St. 229, 63 Atl. 792 (1906); New York etc. Ry. Co. v. 
New Jersey Elec. Ry. Co., 60 N.J.L. 338, 38 Atl. 828 (1897); 
Thompson v. New Orleans R. Co., 10 La. Ann. 403 (1885); Herlihy 
v. Smith, 116 Mass. 265 (1874); Rockford v. Nolan, 316 IIl. 60, 
146 N.E. 564 (1925); 3 R.C.L. 145, 92 Am. St. Report 547 note. 
In Ohio an early case imputed the negligence of the bailee to the bailor 
so as to bar the latter’s action against a third party. Puterbaugh v. 
Reasor, 9 Ohio St. 484, 6 A.L.R. 316 N. (1859). The modern trend 
is decidedly against the doctrine of Puterbaugh v. Reasor. A.L.I. Re- 
statement of Torts, sec 489, Gfell v. Jefferson, 31 Ohio C.A. 214 
(1917); Victor Tea Co. v. Walsh, 38 Ohio App. 516, 34 O.L.R. 
418 (1931). 

But did the ordinance change the common law? The ordinance, in 
effect, imposed a penalty for renting a car without first taking out 
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insurance. The ordinance did not provide that a party injured by a 
negligent driver could maintain an action against the defendant. An 
ordinance designed for the protection of a certain class of people may 
set a standard of care and the plaintiff may maintain an action although 
that statute does no more than prescribe the penalty. Schell v. Dubois, 
94 Ohio St. 93, 113 N.E. 664 (1916); Corbett v. Scott, 243 N.Y. 
66, 152 N.E. 467 (1926); Drake v. Fenton, 237 Pa. St. 8, 85 Atl. 
14 (1912); Berdos v. Tremont etc. Mills, 209 Mass. 489, 95 N.E. 
876 (1911). These are usually denominated safety statutes. The 
Court of Appeals regarded this as a safety measure and argued that 
compliance with the statute would keep incompetent drivers off the road. 
But the Supreme Court held that this was not a safety, but an indemnity 
ordinance, and that the failure to obtain a license was not the proximate 
cause of the injury. The court drew an analogy to cases in which it was 
decided that a plaintiff who operated a car without proper license plates 
was not liable to third party for non-compliance with the ordinance or 
statute. Gonchar v. Kelson, 114 Conn. 262, 158 Atl. 545 (1932); 
Kurtz v. Morse Oil Co., 114 Conn. 336, 158 Atl. 906 (1932); Ham 
v. Greensboro Ice and Fuel Co., 204 N.C. 614, 169 S.E. 180 (1933). 
The Massachusetts rule is contra. Bellenger v. Nally, 282 Mass. 523, 
185 N.E. 346 (1933); Emeneau v. Doyle, 282 Mass. 280, 184 N.E. 
720 (1933). 

It would seem that this ordinance would not ordinarily be regarded 
as a safety measure and that the purpose of the statute was more accu- 
rately stated by the Supreme Court than by the Court of Appeals. But 
the analogy to the car license cases is not perfect. Such statutes are passed 
for the primary purpose of obtaining revenue. This was an indemnity 
ordinance and the plaintiff is without indemnity. The case is unusual 
on its facts and does not fall into any of the accepted classifications. The 
case can be justified on the ground that where the ordinance does not 
specifically give the injured party a cause of action, the plaintiff must 
show that this was a safety measure, which he can not do. The rule 
might conceivably be relaxed to include indemnity measures. Another 
view would be that since some ordinances in cities of other states have 
declared that the injured party may maintain an action, and since such 
ordinances and statutes have been held constitutional, Levy v. Daniels 
U-Drive-Auto Renting Co., 108 Conn. 333, 143 Atl. 163, 61 A.L.R. 
846 (1928), the remedy lies with the legislature. 

R. W. VANDEMARK 
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TRUSTS 


ImpeRFEcT Girt as A TRUST 

The owner of certain stocks placed them in a safety deposit box 
to which his wife had access and to which she went three times. Thir- 
teen witnesses, some against interest, testified that he had declared the 
stock belonged to his wife. All stocks were in his name, unassigned and 
unindorsed. The court held that as between donor and donee, docu- 
mented choses in action generally may be the subject of gift without 
assignment or indorsement. To make an effective gift, however, of 
such choses in action, transferring all the property rights which they 
represent, there must be a present intention to give plus delivery. The 
court found that the owner of the stock had intended his wife to have 
the securities and that he supposed he had effectuated his desire, but that 
he had failed in his purpose because there was not the necessary com- 
pliance with the law respecting consummation of a gift—no delivery. 
Bolles v. The Toledo Trust Co., Ex’s. et. al.. 132 Ohio St. 21, 
4 N.E. (2d) 917, 7 Ohio Op. 60 (1936). 

Since the case of Ex Parte Pye, 18 Vis. 140 (1811), it is con- 
sidered settled that no consideration is necessary in order to create a 
valid trust. The delivery of a writing, insufficient as a deed, purporting 
to make a gife of a bond without delivery of the subject matter to the 
donee was held equivalent to a self-declaration of trust. Morgan v. 
Malleson, L.R. 10 Eq. 475 (1870); Richardson v. Richardson, L.R. 
3 Eq. 686 (1867). After these decisions, the court of equity became 
more and more reluctant to aid disappointed donees by converting de- 
fective gifts into self-declarations of trust. Heartley v. Nicholson, L.R. 
19 Eq. 233; 44 L.G. Ch. 277; 31 L.T. 821; 23 W.R. 374 (1874); 
Richards v. Delbridge, L.R. 18 Eq. 11; 43 L.J. Ch. 459, 22 W.R. 
584 (1874). 

Delivery of the subject matter is essential to the validity of a gift. 
Bryant v. Parker, 188 Ark. 598, 66 S.W. (2d) 1061 (1934); Perry 
v. First Nat. Bank, 228 Mo. App. 486, 68 S.W. (2d) 927 (1934). 
Delivery must put the subject matter of the gift beyond the power of 
the donor to revoke. Brooks v. Brooks, 54 Ga. App. 276, 187 S.E. 687 
(1936); Pabst v. Haman, 120 N.J. Eq. 451, 185 Atl. 500 (1936). 
Delivery to third person for purposes of delivering to the donee consti- 
tutes that third person an agent for that purpose, and there is a valid 
gift if the res is delivered to the donee before revocation or death of 


the donor. Green v. Hynes, 183 Pac. 568, [Cal. App.] (1919); 
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Smith v. Simmons, 99 Colo. 227, 61 Pac. (2d) 589 (1936); Gellert 
v. Bank of Calif., Nat. Assn., 107 Ore. 162, 214 Pac. 377 (1923). A 
gift may also be completed by delivery to a third person as trustee or 
completed without delivery if held by the donor as trustee to the use of 
the donee. In re Rusk’s Estate, 206 Ill. App. 518 (1918); Goodan v. 
Goodan, 184 Ky. 79, 211 S.W. 423 (1919); and such a gift is not 
revocable by the donor unless he has reserved power to revoke or has 
obtained the consent of those beneficially interested, Schoellkopf v. 
Marine Trust Co. of Buffalo, 242 App. Div. 11, 272 N.Y.S. 613 
(1934); Alderman v. Alderman, 178 S.C. 9, 181 S.E. 897 (1935); 
Skillin v. Skillin, 133 Me. 347, 177 Atl. 706 (1935); Fidelity S Co- 
lumbia Trust Co. v. Williams, 268 Ky. 671, 105 S.W. (2d) 814 


c 


(1937). A “gift” is distinguished from a “voluntary trust” in that the 
thing itself passes to the donee where there is a gift while in the case of 
a trust the actual, beneficial or equitable title passes to the cestui que trust, 
while legal title is transferred to a third person or retained by the person 
creating it to hold for the purpose of the trust. Lindner and Boyden 
Bank v. Wardrop, 10 N.E. (2d) 144 (Ill., 1937); Miles v. Miles, 
78 Kans. 382, 96 Pac. 481 (1908); Littig v. Mt. Calvary Protestant 
Church, 101 Md. 494, 61 Atl. 635 (1905); Cox v. Hill and Sprigg, 
6 Md. 274 (1854); Flanders v. Blandy, 45 Ohio St. 108, 12 N.E. 
321 (1887). 

There has been some confusion on the part of courts resulting from 
failure to distinguish between situations involving agency and _ those 
pertaining to trusts. In Sith v. Simmons, supra, the court held that 
the one in possession was an agent of the donor, since he did not have 
legal title which must necessarily be in him as trustee. However, in a 
recent Ohio case, Streeper v. Myers, 132 Ohio St. 322, 7 N.E. (2d) 
554 (1937), on very similar facts, the court reached the conclusion 
that there was a good gift in trust. There was no indication that the 
bank where the res of the gift was deposited had been transferred legal 
title to hold as trustee, nor had the donor clearly manifested an intention 
to make a self-declaration of trust. The courts ignored the same obstacles 
and found gifts of trust in Cazallis v. Ingraham, 119 Me. 240, 110 
Atl. 359 (1920); Grant Trust and Savings Co. v. Tucker, 49 Ind. 
App. 345, 96 N.E. 487 (1911). Gifts are most frequently challenged 
after the death of the donor, and in order to make them valid, when 
delivered to a third persons, it is necessary for the courts to follow the 
theory of creation of a trust, rather than delivery to an agent, since 
death of the donor before the execution of his intention to make a gift 
operates as a revocation of the agency. Gellert v. Bank of Calif., Nat. 
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Ass’n., supra; Green v. Hynes, supra; Smith v. Simmons, supra; Farm- 
ers’ Loan and Trust Co. v. Winthrop, 238 N.Y. 477, 144 N.E. 686 
(1924). This, however, should not influence the court, because there 
is no principle of equity which will perfect an imperfect gift, and a court 
of equity will not impute a trust where a trust was not in contemplation. 
In re Ashman, 223 Pa. 543, 72 Atl. 899 (1909); Trubey v. Pease, 
240 Ill. 513, 88 N.E. 1005 (1909); Flanders v. Blandy, supra. 

Mere expression of a wish to give, unaccompanied by acts executing 
the purpose, will not be enforced, but acts or words manifesting a present 
execution of the donor’s intention to give may be sustained by means of 
a trust if all the essential elements thereof are present. Ginn’s Adm’x. v. 
Ginn’s Adm’r., 236 Ky. 217, 32 S.W. (24) 971 (1930); American 
Bible Soc. v. Mortgage Guarantee Co., 217 Cal. 9, 17 Pac (2d) 105 
(1932). In a self-declaration of trust, there is no absolute need of 
delivery either of the trust property or of a document declaring the 
trust. Murray v. O?Hara, 195 N.E. 909 (Mass., 1935). Where 
testator deposited money in the bank and declared to friends that it 
belonged to her son, the court refused to hold it a trust on the grounds 
that she had merely indicated an intention to create a trust in the future. 
Smithwick v. Bank of Corning, 95 Ark. 463, 130 S.W. 166 (1910). 
On the other hand, where the settlor signed an instrument certifying 
that he had given certain lands to his son, his words seemed to indicate 
an attempt to make a gift, but nothing was delivered and the court 
held this a valid self-declaration of trust. Matter of Brown, 252 N.Y. 
366, 169 N.E. 612 (1930). Also an insured’s written assignment to 
his wife of life policies payable to his estate was held sustainable, without 
delivery, as a trust. Jn re Mackintosh’s Estate, 140 N.Y. Misc. 12, 
249 N.Y.S. 534 (1931). 

In the principal case, with no delivery to the donee, no gift was 
made. It is consistent with fundamental principles of the law that an 
invalid gift should not be converted into a trust merely to enable the 
donee to take. However, the testimony of the thirteen witnesses, some 
testifying against interest, as to the declaration of the donor would indi- 
cate as clearly as the instrument in Matter of Brown, supra, that the 
donor had manifested his intention to presently establish a self-declaration 
of trust. If the donor created a valid trust, it is novel to suggest that it 
could not take effect because it was not also a valid gift. 


Doris E. MEssER 
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RESERVATION OF A PowER To REVOKE IN A Livinc Trust — 
Non TESTAMENTARY 


When men began to use the living trust as a device for the manage- 
ment and disposition of their property, difficult questions of law involving 
compliance with the Statute of Wills came before the courts. If the 
purported trustee was given little or no powers and the settlor reserved 
the power to revoke, a mere agency was created and dispositions in the 
instrument effective after death were void because the instrument was 
not properly executed. McEvoy v. Boston Five Cents Savings Bank, 
201 Mass. 50 (1909). If, however, there was a sufficient delegation 
of power to the trustee, a valid trust was created, thus making the dis- 
position of property after death effective, although the instrument was 
not executed as a valid will. Jones v. Old Colony Trust Company, 251 
Mass. 309 (1925). The amount of control reserved by the settlor over 
the res is not the controlling element in determining whether there is a 
trustee-beneficiary relationship established or a mere agency, for recent 
cases, at least, have held that a reservation of a power to revoke will not 
invalidate an otherwise perfect trust. This view is also supported in the 
Restatement of Trusts, Section 57, by the American Law Institute. 
And certainly there could not possibly be any more control reserved over 
the res than the power to revoke the trust. The controlling feature, 
then, is how much power the settlor reserves over the trustee. The 
McEvoy case and the Jones case are distinguished on this point, for the 
amount of control over the res was the same in both cases. It is always 
important to bear in mind the distinction between controlling the res 
and controlling the trustee. The power to revoke part or all of the 
trust would be controlling the res, while the power to direct the trustee 
in the management of the estate, in investing and reinvesting trust funds, 
in the sale and transfer of property, in formulating policies, etc., are all 
powers reserved over the trustee. A power reserved to direct the trustee 
to pay over to the settlor any part or all of the estate upon demand, is 
but another way of reserving the power to revoke, and should be thought 
of as a control over the res rather than the trustee. But this is not to say 
that there cannot be a certain amount of control over the trustee. In 
the recent case of The Cleveland Trust Co. v. White, 9 Ohio Op. 239 
(1937), here under review, the court found a valid trust even though 
the settlor reserved the following rights: the income during his life; the 
free use and enjoyment of the estate during his life; the trustee should 
delegate to him, upon demand, the voting rights in certain stocks; the 
settlor to be consulted whenever practicable on matters relating to sales 
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and reinvestments. However, there was a virogous dissent in this case 
by Judge Lieghley, who believed that the settlor had given everything 
to the trustee and in the same breath took back everything but the bare 
legal title. 

In The Union Trust Co. v. Hawkins, 121 Ohio St. 159, 167 N.E. 
389 (1930), the supreme court, relying upon Worthington v. Redkey, 
86 Ohio St. 128 (1912), held that the common law effect of a trust 
with a reservation of a power to revoke was to make the instrument 
testamentary in nature. An early leading case on the point was Stone v. 
Hackett, 78 Mass. 227 (1858). The court held in that case that a 
power reserved to revoke a trust was perfectly consistent with a valid 
trust and did not make the instrument testamentary. So there were two 
different views on the common law effect of a power reserved to a 
revoke a trust. While Marshall, C. J., positively denounces the holding 
of the Hackett case on the ground that a donor should not be able to 
reserve a power to revoke a gift made to a donee through the hands of 
a third person acting as trustee, when he clearly could not reserve such 
a power when making a gift directly to the donee, he, nevertheless, finds 
in favor of a trust in the Hawkins case because of the Amendment to 
Ohio G. C. 8617 which expressly allows for such power of revocation 
without defeating the trust. 

In the Hawkins case, it should be noted that not only was there a 
reservation of a power to revoke, but there was a provision in the instru- 
ment that the trust was to terminate upon the death of the settlor if he 
had not revoked it before that time. The plaintiff claimed the effect of 
this was to make the instrument testamentary, but the court did not 
stress this fact, and dwelt upon the issue whether reserving the power to 
revoke defeated the trust or not. 

The common law doctrine so strongly announced in the Hawkins 
case with respect to the effect of a reservation of a power to revoke may 
possibly be op the way out in Ohio because of Cleveland Trust Co. v. 
White, supra. The court in that case accepted the rule laid down in 
Stone v. Hackett, supra, so strongly condemned in the Hawkins case. 
In the White case it is significant that the court both cited and quoted 
from the Hackett case and from Section 57 of the Restatement of Trusts 
which adopts the rule of that case; and the court totally ignored the use 
of the Amendment to Ohio G.C. 8617 which was given a somewhat 
strained construction in the Hawéins case. But the problem in the Whit 
case was somewhat eased because there really was not a true reservation 
of a power to revoke, for the settlor had to get the consent of the 
trustees before he could revoke. 


J. A. Martin 
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“You May Cross-ExaMine” — Lewis Herman and Mayer 
Goldberg. The Macmillan Company (1937) 


“ 


You May Cross-Examine” is a highly entertaining book containing 
a dramatic picture of the lawyer at work in the court room. It is written 
in a manner that also provides helpful information to the lay reader. 
Clever comment interspersed with anecdotal excerpts from stenographic 
records of trials have been so expertly organized in its 180 pages that 
the reader gains a more intelligent appreciation of the problems of cross- 
examination without the consumption of the time and energy necessary 
for the perusal of a text on evidence. Intended as a handbook for wit- 
nesses unacquainted with the methods and purposes of trial procedure, 
it nevertheless suggests to the student of law numerous techniques and 
devices which will prove valuable in future legal contests. 

Due to the breakdown of the oath and the 
psychological methods in the court room,” the authors declare that cross- 


< 


‘insufficiency of modern 


examination is the only efficient method of guaranteeing that truth will 
be obtained. When and how to cross-examine so that the lawyers may 
demonstrate which side is probably right; when to add purposely or in- 
advertently omitted facts, to impeach a lying witness, and to bring out 
the truth as interpreted by the cross-examiner are important phases of 
the problem. Since perjured testimony is offered in most proceedings, 
cross-examination assumes added importance as the most satisfactory 
method of detecting its presence. The extensive preparation by the 
lawyer before questioning an expert is portrayed by William Fallon’s 
mastery of 182 gynecological textbooks in one night, so that he might 
meet a medical expert on an even basis. 

Yet knowing when to stop is vitally important. Rufus Choate stated, 
“Never cross-examine any more than is absolutely necessary. If you 
don’t break the witness he breaks you. For he only repeats over in 
stronger language to the jury his story.” It is a bad policy to shake 
testimony by cross-examination which may be contradicted by the 
direct examination of other witnesses. In the solution of this problem 
there can be no set formula. Common sense and the ability to take 
advantage of an opportunity are the essential prerequisites of a successful 
examiner. 

One of the most interesting chapters is devoted to the lawyers’ 
reluctance to cross-examine women. They are positive in their state- 
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ments, mentally quick, and operate on a shifting basis of intuition. They 
change from one conclusion to another and cause the lawyer to lose sight 
of the hypothesis on which he has based his questions. 

Discussing lie detectors, hypnosis, and the use of such drugs as 
scopolamine and sodium amytal as truth serums in the determination of 
the truth of testimony offered, the authors conclude that these and other 
psychological methods have not yet been developed to such a stage that 
cross-examination should give way before their advance. 

From the court room experiences of Lord Russell of Killowen, 
Rufus Choate, and William Fallon and the strategy of Earl Rogers and 
Samuel Leibowitz, the authors have selected a wealth of incidents 
appropriate for numerous after-dinner speeches. The book is adequately 
indexed and so edited that each example forms an easily found concept, 
designed to demonstrate a particular point. 

Herman and Goldberg introduce the reader to these famous lawyers 
in the introductory chapters. Through the remainder of the book they 
continually return to the trial lives of these same men to obtain the 
illustrations used in developing their hypotheses on problems of cross- 
examination. For this reason the casual reader feels he has come upon 
only a superficial survey of the subject. This impression is bolstered 
by the manner in which the authors have included incidents where these 
lawyers violated well established rules of cross-examination and were 
successful. The realization comes to the thoughtful reader that this 
book is a concrete portrayal of our system of legal analysis. Students of 
law continually return to a comparatively few well known cases which 
are precedents in the solution of new problems, just as the authors have 
resorted to the lives of only a few famous lawyers to prove their points. 
The attitude of the student of law toward old rules and principles should 
be just as critical as the attitude of those lawyeres when they refused to 
follow such rules if a new procedure would bring a desired result. If 
cross-examination continues to be this elastic element in our trial 
procedure, it ‘will fulfill its purpose of securing the truth. 

WIzIs R. DEMING 
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